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o are sitfing o venr office reviewing a confract
wihen the call comes in. The out-of-state attorney
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regarding those aspects of g ransaction governed
by the laws of vour furisdiction or that may need to
bhe attended 1o in your furisdiction. Afier .l'n*r.rr'!.ulu a hit rg.l".fhr
backeround abour the deal, vou agree 1o take on the limited
represemtation, subject to a conflict check. If the conflicr
check s clear, vou have juse stepped inte a minefield of
potential ethics and professionalism isswes.,
Introduction
The unigque cthics and professionalism concerns that
arise in the context of serving as local
counsel in a deal are manifold and interre-
lated. The primary problems involve the
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The fact that the client has requested the limited scope of
representation may constitute the client’s consent, but does
not necessarily constitute the chient’s “informed consent™ to
such representation, as required by Model Rule 1.2(c).
“Informed consent”™ means that the client has consented afier
a lawwver has explained the risks of and altermatives to the
limited representation. Clients. even sophisticated ones, may
request limited representation without understanding the
consequences. Even if the elient’s lead counsel 15 the person
deseribing the desired representation to you, vou should not
assume that this out-of-state attorney understands the effeets
of limiting your representation because there may be consc-

quences that would result under local law
that would not be apparent to an out-of-
state lawyer. Thus, vou should discuss

scope of the representation, competent [Tihe client may have given vague fully with the client or lead counsel the

representation, communication with the instructions and thereby failed to lmited scope of representation and its

client, and the wnauthorized practice of convey effectively the intended potential consequences and alternatives,

law. The failure 1o address even one of : even if it was not your idea to limit the rep-
sgf dEsyimE man malam - offec stope ufrepresentaﬁun. resentation in the first place.?

these 1ssues can cause a domino effect St ELL] -

with respect to the others,

This article will use the Model Rules of
Professional Conduct (the “Model Rules™)! and the prinei-
ples of professionalism as a guideline in exploring how to
deal with each of the above issues in the context of serving
as local counsel in a transaction. Although local counsel
must take several steps to address these issues, it will
become evident that, through communication, you can dras-
tically reduce the chances of tripping these ethical and pro-
fessional landmines.
Ethical and Professional Considerations for Local Counsel

As with any representation, local counsel’s responsibihi-
ties may be limited in scope by request of the client. If the
limitations are extreme, however, you may be in violation
of the Model Rules, which state that an attomey may pro-
vide such representation only if the limitation is “reason-
able? under the circumstances and the client gives informed
consent.”™ This issue usually arises because the client is
already represented in the transaction as a whole by a lead
attorney and does not want to pay another lawyer to “duph-
cate” work. So, because of the nature of local representa-
tion, the client or the client’s lead attormey (who is often
local counsel’s primary contact person) may try o limit
vour representation excessively. Therefore, it is very impor-
tant that you, as local counsel, explore and clarify the scope
of vour representation.

Gisafa M. Munoz 15 an assocaty af Hughes Hubbard & Reed LLP in Miami, Fiorida

Morcover, the client may have given
vague instructions and thereby failed to
convey effectively the intended scope of representation.
Exploration of the desired scope of representation can
decrease the chances that such a misunderstanding will
occur. As a somewhat simplified example, a real estate
finance attomey might be asked to review “the mortgage
documents.” Reviewing “the mortgage documents™ might
mean reviewing the mortgage and UCC filings or it might
mean reviewing the mortgage and UCC filings, as well as
the loan agreement, note, and so forth,

If you do not follow up and clarify the scope of repre-
sentation, vou may fail o provide the representation that is
needed and than the clients feel they have clearly requesied.
This, in tum, could be a violation of the Model Rule requir-
ing competent representation, which includes preparation,
thoroughness, legal knowledge and skill* Whether vou are
prepared and thorough depends on knowing the scope of
representation.” 11 yvou have misunderstood the scope, vour
preparation may be inadequate and your representalion may
not be as comprehensive as it should be. Furthermore, if you
accept representation based on a misunderstanding of the
scope, you may later discover that you lack the legal knowl-
edge and skills necessary o undertake the broader scope of
representation required,

In a similar scenario, which is not uncommon, you, as
local counsel, may be asked to review all the loan docu-
ments governed by the law of your state, but vou may
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specifically be asked mor to review the loan agreement,
which is governed by the law of another siate.

Infortunately, it is possible {and probably likely) that an
analysis of the locally governed documents, such as the
mortgage, cannot be completed without a review of the loan
agreement, whether it’s simply because certain defined
terms used in the mortgage have been defined in the loan
agreement or whether it's because the loan agreement con-
tains operative provisions or mechanisms thai are inextrica-
bly linked to the mortgage.

In the foregoing situations, you should ask yourself
whether it would be reasonable under the circumstances o
review only the mortgage and UCC filings in the first sce-
nario, or not to review the loan agreement in the second sce-
nario, If you respond to yourself in the negative, you should
then discuss further with the client or the client’s lead coun-
sel. as applicable, the particular scope of representation for
local counsel in this transaction, asking specific questions
that require detailed answers. This conversation will have
one of four results.

If this conversation reveals that the client wants you 1o
limut representation o an unreasonable
extent, you should explain that the restric-
tnons make it unethical for vou to accept
the representation. That explanation may
lead to an expansion of the scope of rep-
resentation to a level that is sufficient for
you ethically to engage in the transaction.”
If the client insists on the unreasonably
narrow scope, the request for representa-
tion should be declined, as it would con-
stitute a violation of Model Rule 1.2,

Sometimes, as a result of this conversalion., you may

salize that it is unclear whether the restrictions on your rep-
resentation are reasonable under the circumstances. In this
case, you should tread cautiously and not allow the business
side of legal practice to unduly influence your decision. In
words auributed to Supreme Court Justice Sandra Day
O’ Connor, “Professionalism requires adherence to the high-
est ethical standards of conduct and a willingness to subor-
dinate narrow self-interest i pursuit of a more fundamental
goal of public service. Because of the tremendous power
they wield in our system. lawyers must never forget that
their duty to serve their clients fairly and skillfully takes pri-
ority over the personal accumulation of wealth.”™ Even if
the thought of bringing in a new client or a new deal tempts
vou, if you are unsure whether the limits o the representa-
tion are reasonable, you should not accept it or, if vour stale
bar provides ethics advisory opinions, vou may request such
an opinion on the particulars of your local representation,
deferring acceptance or rejection of the representation until
you receive the opinion, assuming the transaction and the
client can wait for the opinion to be rendered. Altematively,
some state and local bar associations provide an ethies hot-
line that you can call 1o obtain an informal ethics opinion
immediately or soon after your initial call.®

Sometimes, you will think that, although it is a close call,

[Y]ou may realize that it is unclear
whether the restrictions on your
representation are reasonable . . . .

you may be able to slide in under the wire and accept the
representation without violating the ethics rules. However,
it may not be appropriate to do so, as a matter of profes-
sionalism.'" Although you may be able to come up with an
argument that might prevent vou from being in violation of
an ethical rule. you may still be violating the spirit of the
rule. Observing the spirit of the rule and either declining the
representation or getting an expanded scope of representa-
tion will proteet the elient from the risk of inadequate rep-
resentation. Thus, in such cases. it may be better to err on
the side of caution and professionalism.

More than likely, however, the conversation about scope
will reveal that the client really wants your representation to
be broader than what may have been conveved to you or
interpreted by you from the original, vague request. At this
point, it is advisable to memorialize the agreed upon scope
of representation in writing, in as much detail as possible, so
that there can be no misunderstanding as to what you are
supposed to do in vour capacity as local counsel. Thus, you
can minimize the potential that your representation will be
unethically limited in scope or will be executed incom-
pletely and, thereby, incompetently in vio-
lation of the Model Rules.

A similar problem can oceur when the
scope of the representation is reasonable,
but the client or their lead counsel limits
the amount of information they give you
about the transaction as a whole, Again,
mavbe the client does not want to be
charged for legal work that the client
believes lead counsel has already provid-
ed. Alternatively, the omission may be inadvertent. Lead
counsel may be involving you at a late stage in a deal, one
that may even be about to close. Thus, lead counsel may be
short on time and so immersed in the transaction that he
may inadvertently assume that everyone around him knows
as much about the deal as he does, You, on the other hand,
may need 1o know the inadvertently or purposely omitted
information in order 1o represent the client competently.
Local counsel may need a lot of the background of a trans-
action in order 1o come to the appropriate conclusions on
the matters of local law that affect that transaciion.

Because it involves omission of information, you may
find this issue particularly difficult not only to address, but
also o identify. How can vou figure out that you need w
know something if vou do not even know of its existence in
the first place? Communication with the client, which is
required by Model Rule 1.4, can help reduce the risk that
important information will be omitted, thereby reducing the
risk that you will fail to provide competent representation,

Local counsel should ask several broad, open-ended
questions about the deal, which will help bring information
to light that might otherwise be omitted. But that is only
half the battle, The other half requires vou 1o use effective
listening skills, You should paraphrase what vou hear when
possible to make sure vou have undersiood correctly.
Sometimes paraphrasing what has been said may highlight
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a misunderstanding that neither party knew existed, At other
times it may prompt the lead attorney 1o give you addition-
al information about the transaction that otherwise would
not have been disclosed.

Moreowver, you must also be aware of your own assump-
tions and should clearly deseribe them to the chent or to lead
counsel, so that vour conclusions based on those assump-
tions are not erroncously applied to a reality that differs
from those assumptions. In addition, if you find that vou are
making numerous assumplions in coming to vour conclu-
sions, this may be a sign that information pertinent to your
representation has not been conveved to you and that you
should go back and ask additional questions,

Finally, accepting a request 1o serve as local counsel
under certain circumstances may result i oa violation of
Model Rule 5.5 regarding the unauthorized practice of law,
Under this Model Rule, an attorney may not assist another
person in engaging in the unauthorized practice of law,
Depending on the scope of the representation that the client
or out-of-state lead counsel requests of local counsel, local
counsel may end up assisting lead counsel in doing just that.

The new multijunisdictional practice of
law rules instituted in 2002 somewhat alle-
viaie this concern because they allow an
attorney admitted in another state o pro-
vide legal services temporarily in a state in
which he 15 not licensed if that representa-
tion is reasonably related to the lawyer's
practice in the jurisdiction where he is
hcensed. ! Although some states have not adopted this new
multijurisdictional practice rule and others have adopted it in
limited form,’* in many states, out-of-state, lead attorneys
now have guite a bit of leeway to provide legal services even
if they are not admitted to practice there.

However, the facts of cach transaction will determine
whether lead counsel’s representation 15 or is not reasonably
related to his practice in his junisdiction. For example, a real
estate lawyer m a border city i northem Flonda may have
a long-standing client whose main office is in Georgia, bui
who has substantial contacis in Florida by virtue of baving
several branch locations in Florida and the like, Now, sup-
pose the Florida lawyer is representing this existing client in
a real estate closing in Georgia, for which the lawyer has
prepared the documentation in his office in Florida, b
attends the closing in Georgia. At the closing celebration
dinner. the chent introduces bim to a fnend who asks the
lawyer to handle a real estate purchase and loan‘mortgage
transaction for her i Florida that she is i a hurry to close.
This new client owns a small, local business in southemn
Cieorgia and has no contacts with Florida at all. The lawyer
decides to stay in Georgia, where he is not licensed, for
another week to prepare the paperwork for the closing of the
real estate acquisition, and he contacts local counsel in
Georgia to handle the financing aspects of the transaction
{or a pan thereof).

Although he is not lhicensed in Georgia, the lead lawyer's
representation of his long-standing client by preparing doc-

[Tlhe local counsel cannot be engaged
merely as a conduit,

umenis in Florida, where he is licensed, for a closing that he
attends in Georgia is probably reasonably related to his
home practice, such that it would fall under the permitted
types of multijurisdictional practice of law. The lawyer’s
decision to stay in Georgia to handle the new transaction for
the new client, however, might not meet the standards of
Maodel Rule 5.5(¢)(4) because she is not an existing or for-
mer client, and she is not a resident of Florida and does not
have any substantial contacts there.! There is a spectrum
here that progresses from circumstances that are unrelated
to the lawyer’s home practice, to those that are related bui
not reasonably related, and, finally, to those that are reason-
ably related. Thus, local counsel will need to know the facts
underlying lead counsel’s representation in a transaction in
order o determine where lead counsel’s representation falls
on that spectrum. Again, communication is kev, Discussing
the background of the wansaction with the ¢liemt or lead
counsel can elucidate this type of information.

If you discover that the broader transaction is not reason-
ably related to lead counsel’s practice, however, you (and
lead counsel) might still be prevented from vielating the
unauthorized practice of law provisions by
the fact that an out-of=state attorney is also
allowed to practice in the staie temporarily
if the representation is undertaken jointly
with an attomey licensed in the state, !+ You
are probably thinking that this is always the
case when out-of-state attorneys ask vou to
help with a transaction as local counsel, but
itmay not be so, Model Rule 550001 requares that the local
attorney “actively participate]] in the manter™ in order for the
out-of-state attorney’s provision of services to be accept-
able.!* Thus, if the scope of representation requested by oui-
of-state counsel is excessively narrow, and you are, there-
fore, not actively involved in the transaction, you would be
assisting the out-of-state attorney m the unauthonzed prac-
tice of law, Out-of-state counsel may provide legal services
m a jurisdiction in which he 1s not admitted “so long as the
*local counsel” has real responsibility for the representation.
The logal counsel cannot be engaged merely as a conduii. ™1
For example, if the local lawver's representation is limited
to the loan portion of the transaction, and the Florida lawyer
is handling the purchase of the real property on his own,
then perhaps the local Georgia lawyer is not actively partic-
ipating in the purchase transaction and is, thereby, assisting
the Flonda lawyer in the unauthorized practice of law in
Georgia. This 1s probably an even greater nisk b the local
Georgia lawyer has been asked to limit his representation
only to certain parts of the loan transaction. Another exam-
ple. the impropriety of which seems obvious but about
which we have all heard stories, is local counsel who does
not review documents drafied by lead counsel even though
the documents are attributable to (or even signed by) local
counsel. Clearly, as local counsel, you should review those
documents in order to be an active participant, rather than
merely a conduit.!” There must be a “genuine co-counsel
relationship,” rather than a relationship in which lead coun-
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sel is providing all the legal services. |8 Otherwise, vou may
be assisting lead counsel in the unauthorized practice of law.

Thus, although the new rules on multijurisdictional prac-
tice can give local counsel more comfort than before, the
possibility that you may end up assisting lead counsel in the
unauthorized practice of law still exists. Attomeys serving
as local counsel should consult the rules of professional
conduct in their jurisdictions and be vigilant and diligent in
communicating with lead counsel about the nature of the
transaction and representation in order to avoid making this
ethical foot fault.!?
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