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Introduction

My practice focuses on assisting U.S. and international clients in building a
strong trademark portfolio in the U.S. and internationally, advising on
trademarks, copyrights, unfair competition, Internet issues, advertising law
and contentious matters, and drafting and negotiating license agreements.

A particularly rewarding and challenging area in my professional practice is
the assessment of the strength of a case in a trademark dispute and guiding
clients in deciding whether to settle at an early stage, or go to trial. The
process requires educating clients about the risks of litigation, including
exposure to a possible injunction, damage awards, and attorneys’ fees.

Overview of Trademarks

One of the most basic forms of intellectual property a business or
individual can own and protect is a trademark. When we talk about
trademarks, we mean names, service marks, trade names, and trade dress.

Simply defined, a trademark is a distinctive word, symbol, phrase, or design
used to identify goods or setvices and to distinguish them from the goods
or services of others. A trademark signifies goods or services identified with
a single source, or those licensed by a single source.

Trademarks act as competitive tools, excluding everyone but their owner or
the licensee from the use of that mark or name, or marks similar to it.

Arbitrary, Suggestive, Descriptive, Generic

Court decisions and treatises divide potential trademarks into four
categories: (1) arbitrary or fanciful, (2) suggestive, (3) descriptive, and (4)
generic. Two Pesos Inc. v. Taco Cabana Inc., 505 U.S. 763 (1992); Thomas
McCarthy, McCarthy’s on Trademark and Unfair Competition, § 11:2, 11-7 (4th
ed. 2008).

Arbitrary or fanciful marks, along with suggestive marks, are marks without
proof of secondary meaning—for example, KODAK® and EXXON®.
Descriptive terms may become protectable as trademarks once they have
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acquired secondary meaning through sales and advertisements. Generic
names can never become trademarks, regardless of the number of sales or
advertisements of products or services bearing these names.

The most common type of trademark is that which covers a unique word
mark. Trade dress, designs, slogans, numbers, and even scents and sounds
can also function as trademarks—but in many cases, proof of secondary
meaning is required.

Perhaps the most difficult form of trademark to protect is “trade dress.”
Trade dress refers to the overall impression or total image, design, and
appearance of a product, and may include features such as size, shape,
color, color combinations, textures, or graphics. To prove trade dress in
litigation, a plaintiff must clearly identify each of the features that it claims
as part of its trade dress. For trade dress to be protected it must be
distinctive and signal that the associated goods or services originate from a
single source. This distinctiveness may be empirically proven through
consumer testimony or survey evidence.

In addition, the trade dress must be non-functional. Factors considered in
determining whether trade dress is functional include whether the trade
dress or feature has a utilitarian purpose, the inherent utility of the trade
dress or feature, whether there is a utility patent covering it, the nature of
the advertising used in connection with the trade dress, the intent in
adopting the trade dress, and the number of alternative designs available. A
combination of functional features may be protected as trade dress if the
overall combination is non-functional.

The Supreme Court has ruled that the configuration of a product is not
inherently distinctive, and requires proof of secondary meaning (i.e., sales,
advertising, etc.), in order to be protected. Wal-Mart Stores v. Samara Bros.,
529 U.S. 205 (U.S. 2000). An example of product configuration is the shape
of a bottle or other container. Product packaging, on the other hand, may
be protected as a trademark without proof of secondary meaning so long as
it is inherently distinctive. A combination of features, even if some of them
are in the public domain, may function as a trademark or trade dress under
certain circumstances.
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While trademarks are protectable under state and federal statutes, the
protection is not absolute. There is no prohibition against copying a
functional design feature of a product, nor is there a prohibition from
copying names or designs that are in the public domain, or that have
become abandoned for non-use or uncontrolled licensing.

Additionally, fair use may be asserted as a defense when the use of a term
or device is a use other than a trademark use, which is descriptive of and
used fairly and in good faith to describe a third party’s goods or services. In
such a case, a third patty accused of trademark infringement may validly
assert “fair use” as an affirmative defense to trademark infringement.

Steps to Securing a Trademark

The first step in securing a trademark is to search the availability of the
trademark. For any significant trademark, the search should cover marks
that are pending or registered in the United States Patent and Trademark
Office (USPTO), state registrations, and common law or unregistered
marks, online usages, and trade names.

Once the mark has been cleared, the second step is to apply for registration
of the mark in the USPTO. An application for registration may be filed
based on a bona fide intent to use the mark, even before the required use in
commerce has commenced. This step is highly recommended as once the
“intent to use” application has been filed, the applicant obtains a federal
constructive use priority, meaning that if use of the mark is made thereafter
and the application is eventually approved, the protection dates back to the
time of filing the application. This means that after the intent to use
application has been filed, the applicant has priority over third parties that
commence use of the same or similar mark after the date of filing such
application. That priority is conditioned upon the applicant’s mark issuing
to registration.

Advantages of Federal Registration
In the U.S., trademark rights are acquired by use and reinforced by

registration. This is because the U.S. legal system is based on common law.
While use of a mark in commerce creates rights, registration on the
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Principal Register of the USPTO provides numerous advantages. It affords
nationwide protection—and not just protection in the geographic areas in
which the mark is used; it is prima facie evidence of the validity of the
mark; and it entitles the trademark owner to registration of its mark before
the Bureau of Customs and Border Protection; it provides the basis to use
the trademark as collateral for a loan; and it assists in the protection from
the registration of an Internet domain name that incorporates the
trademark.

In addition, a trademark owner who has used a registered mark
continuously for five years, is able to file an “affidavit of incontestability”
under the Trademark Act, which, when accepted, means that the mark can
only be attacked on a limited number of grounds—such as fraud or
abandonment—but not on others, such as desctiptiveness.

The application process, once successfully concluded, results in the
application being published for opposition putrposes, and if not opposed by
third parties, in the issuance of the application to registration.

Use and Abandonment

Registration of a mark is not sufficient for purposes of enforcing a
trademark. With trademarks, “if you don’t use them, you lose them.” “Use”
means applying the mark to goods or their containers sold or distributed in
interstate commerce, or using it in connection with the rendering of
services. In the U.S., a mark that has not been used for a period of three
yeats is presumptively considered abandoned and may be challenged by a
third party by petitioning to cancel it before the Trademark Trial and
Appeal Board (TTAB).

In addition to ensuring a mark remains in continuous use, trademark
owners need to police the mark and take steps to stop the use of the same
or similar mark to protect their investment in the mark. This entails a
process of vigilance and monitoring of the mark in the marketplace, along
with the monitoring of third party filings, and taking appropriate and
prompt action to stop such unauthorized uses or registrations.
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Confronting Trademark Enforcement

When faced with a potential trademark infringement, a trademark owner

can approach the situation in a number of ways. I will outline here five

commonly used options:

1.

Trademark Offfice Proceedings

Assume a third party has applied for the registration of a potentially
conflicting matk in the USPTO, and the application has been
approved and published for opposition purposes for thirty days
after publication (“the opposition period”). A trademark owner
who believes the third party mark infringes his trademark rights
may file opposition before the TTAB. The trademark owner may
be aware of the conflicting application even before it is published
for opposition purposes, if it has effective policing procedures or a
watch service in place. The trademark owner can elect to send a
letter of protest to the USPTO, and simultaneously contact the
third party to negotiate withdrawal of the application.

If the negotiations are unsuccessful and the application is published
for opposition, the trademark owner’s next option is to engage in
opposition proceedings before the TTAB, under the new expedited
TTAB rules. 37 CF.R. § 2 ¢ seq. These rules, in effect since
November 2007, are designed to expedite cases and to encourage
greater disclosure and early settlement. Responding to these rules,
trademark owners need to formulate their plans earlier, and need to
decide whether to go through with opposition and cancellation
proceedings before the TTAB.

Negotiations for Adverse Marks That Are in Use

If a trademark owner detects an infringing mark in use in the
marketplace (rather than a pending application in the USPTO), the
enforcement options usually commence with contacting the
adverse party by sending a cease-and-desist letter setting forth the
basis for the claim and requesting that use of the adverse mark
cease. In some instances, where the parties know each other, it may
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make sense for the trademark owner to contact the adverse party
directly, rather than through counsel, to negotiate early settlement.

When sending a cease-and-desist letter, a trademark owner must be
mindful that such a letter may be sufficient to trigger an action for
a declaratory judgment of non-infringement by the adverse party,
thus giving the adverse party the advantage of choosing the forum
where the matter will be litigated. The cease-and-desist letter must
be drafted with an awareness of this possibility.

After an exchange of letters, a period of negotiations usually ensues
in which a number of options may arise, such as an offer by the
adverse party to take a license, enter into a coexistence agreement,
or settle on some other basis.

Litigation

If the cease-and-desist letter and ensuing negotiations do not result
in settlement of the dispute involving the use of an adverse mark,
the next option is to consider federal court litigation in order to
stop the infringement. In some instances, the strategy may consist
in filing but not serving a federal complaint, followed by sending a
copy to the adverse party indicating that it will be served if no
settlement is achieved by a certain deadline. This strategy applies
pressure, forcing the potential defendant to be responsive or
otherwise face the time and expense of litigation.

If litigation is ultimately pursued, a plaintiff/trademark owner
would usually want to have defendants stop the alleged infringing
act immediately, pending decision on the merits of the case. In
such case, the plaintiff may seek a preliminary injunction or
temporary restraining order (TRO), which, if successful, in most
instances would resolve the matter without going through a full
trial.

A preliminary injunction is an extraordinary remedy, the granting
of which is within the equitable discretion of the trial judge. The
plaintiff must show by clear and convincing evidence that it is
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entitled to this extraordinary and drastic remedy. The criteria for
obtaining a preliminary injunction varies from circuit to circuit, but
in essence, a plaintiff must show that it is likely to succeed on the
merits of the case, that it will suffer irreparable injury unless the
preliminary injunction is granted, and that the balance of hardships
favors the plaintiff.

A motion for a preliminary injunction requires a hearing before a
judge with both parties appearing. Because it is an expedited
proceeding, it entails substantial costs in a short period of time.
Affidavits and a hearing must accompany the moving papers,
usually with the presence of witnesses. Plaintiff must persuade the
judge of its probability of success at the ultimate trial on the merits.
In many cases, such a showing is likely to require a consumer
survey. A consumer survey is also very useful in proving likely
confusion in the marketplace at trial, and if properly conducted, a
judge and/of jury may very well be persuaded by the findings in the
survey. The cost of the survey, which is conducted by experts, can
be substantial.

When there is counterfeiting, special relief is available.
Counterfeiting is the most blatant and egregious form of trademark
infringement. A counterfeit mark is one that is identical with, or
substantially indistinguishable from, the genuine mark. Thomas
McCarthy, McCarthy’s on Trademark and Unfair Competition, § 25:10,
25-24 (4th ed. 2008). A counterfeit mark is populatly referred to as
a “knockoff.” Counterfeit products are those that bear a
counterfeit or fake mark that is an intentional reproduction of the
genuine trademark. While counterfeiting is more common with
respect to highly priced goods, it is not confined to such items.
Powerful civil and criminal sanctions exist under U.S. law to
combat the counterfeiting of trademarked goods. The Trademark
Counterfeiting Act of 1984, 18 U.S.CA § 2320; Lanham Act, §
34(d)(1)(B), 15 US.C.A. § 1116(d)(1)(B).

Ex-parte TROs are particularly appropriate for large-scale
counterfeiting, especially where the defendant is likely to disappear
or quickly dispose of existing inventory. Under current law, the
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courts in civil cases have the power to grant ex-parte seizure
orders and mandatory monetary remedies, including statutory
treble damages and attorney’s fees if the violation is willful. In
addition to civil remedies, counterfeiting is a crime, and if the
statutory requirements are met, the charge could potentially
result in a felony.

The popularity of Internet sales has in recent times opened up
new channels for the sale of counterfeit goods. In_Tiffany (NJ)
Ine. v. eBay Inc., No. 04 Civ. 4607 (R]S), 2008 U.S. Dist. LEXIS
53359 (S.D.N.Y. July 14, 2008), the U.S. District Court for the
Southern District of New York held that eBay is neither directly
nor contributorily liable for sales of counterfeit Tiffany silver
jewelty on its Web site. This decision is in contrast with
European divisions where eBay has been found liable for the
sale of counterfeit products on its Web site. For trademark
owners, the Tiffany decision underscores the need to police
their marks and go after infringers if they wish to combat this
illegal trade and protect their investment. The Tiffany case has
made it clear that Internet auction sites need to have procedures
in place to deal with infringers and must be responsive to
complaints of trademark owners.

Another litigated area involving the Internet concerns the
question of whether the use of a company’s trademark
purchased by third parties as keywords is prohibited trademark
use or permitted for use. The fact scenarios include the
following: (1) when an end user types the purchased keyword as
a search term, pop-over advertisements are triggered on the end
user’s computer screen; and (2) when an end user types in a
domain name on a computer that has spyware or adware, typing
the domain name may trigger pop-up advertisements by third
parties. Trademark owners have claimed that the sale of their
trademarks to a competitor to trigger pop-up third party
advertisements constitutes trademark infringement and should
not be permitted. The question is unresolved as the courts are
split on this issue.
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Customs Enforcement

An effective approach to dealing with imported or infringing
counterfeit goods is to seek the assistance of the Bureau of
Customs and Border Protection (Customs), which acts pursuant to
the Tariff Act and its own regulations. This avenue requires in
most instances that the trademark owner register its mark with
Customs. The trademark owner may contact Customs and seek
enforcement of its rights, including detention and destruction of
the imported goods, if the merchandise is counterfeit. Customs
may also act on its own when detecting potentially infringing
goods. In some cases, the trademark owner may succeed in having
Customs preclude the importation of gray market or parallel goods.

Customs has the authority under the Tariff Act to impose civil
penalties on importers of counterfeit goods in the amount of the
entered value (market value) of the merchandise attempted to be
imported, in addition to seizing and destroying the counterfeit
merchandise unless the trademark owner consents to the
importation of the goods. Tariff Act of 1930, 19 U.S.C.S. § 1526(e).
The remedies available under federal law for counterfeit marks
apply only to marks that are registered on the Principal Register.
Recordal with Customs is highly recommended as an additional
tool in the enforcement of trademarks against foreign
manufactured goods that infringe trademark owners’ rights.

Infringement of a Trademark Used as an Internet Domain Name

A trademark owner whose trademark is used by a third party as
part of an Internet domain name may seek to have the domain
name transferred or canceled if the trademark has been registered
or used prior to the third party’s registration of a domain name
which includes the mark. One tool available for this purpose is to
commence administrative proceedings under the Uniform Domain
Name Dispute Resolution Policy (UDRP).

The UDRP, adopted by ICANN since 1999, provides trademark
owners with an administrative mechanism for the expedited
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resolution of disputes arising out of a bad faith registration and use
by third parties of Internet domain names corresponding to those
trademark rights. Uniform Domain Name Dispute Resolution
Policy, § 4 (1997). The UDRP has its shortcomings. Among others,
UDRP proceedings are not appropriate for the resolution of
domain name disputes involving complex factual issues, and does
not provide for the award of monetary damages.

An alternative for those trademark owners seeking monetary
damages for domain name infringement is to litigate pursuant to
the Anticybersquatting Consumer Protection Act (ACPA), which
requires plaintiff to prove that its mark is distinctive or famous,
that the defendant’s domain name is identical or confusingly similar
to the plaintiff’s distinctive or famous mark, or dilutive of plaintiff’s
mark, and that the defendant used, registered, or trafficked in the
domain name with a bad faith intent to profit from plaintiff’s mark.
Anticybersquatting Consumer Protection Act, 15 U.S.C. § 1125(d).

International Considerations

An enforcement program for U.S. companies whose goods may be
manufactured and sold abroad or exported to the U.S. requires
consideration of the need to protect the trademark in the countries where
the goods are manufactured or may be sold, in addition to registration in
the USPTO, particularly in civil law countries where generally the first to
apply for trademark registration gets the rights. The process of protection
of a U.S. trademark, particularly in Asia and Europe, is facilitated by the
U.S. joining the Madrid Protocol, which permits the owner of a U.S.
trademark application or registration to apply for an international
registration in Geneva under WIPO and then extend the international
registration to other countries that are members of the Madrid Protocol.
Protocol Relating to the Madrid Agreement Concerning the International
Registration of Marks, June 27, 1989, 1989 U.S.T. LEXIS 241.

The Madrid Protocol improves efficiencies of international trademark
portfolios by cutting costs, eliminating the fees charged by foreign counsel
for preparing and filing national applications, and centralizing certain tasks
such as filing applications and renewals and recording assignments.
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There are disadvantages to the Madrid Protocol, particularly when the basic
U.S. registration or application is a new untested mark, or one that is
descriptive. Extensions of an international registration under Madrid to
other countries are subject to the “Central Attack” feature of Madrid, which
makes international registrations dependent on the basic mark, the
dependency lasting five years from the date of registration. If in those first
five years the basic mark is canceled because of a successful opposition or
cancellation, or if it is allowed to lapse by failure to file the required
affidavits of use or renewals, the international registration will be
invalidated, which in turn will result in cancellation of the Madrid
extensions. The Madrid Protocol has not been adopted in Canada or Latin
American countries, as well as some other jurisdictions.

Alternatives to going through Madrid, particulatly in terms of European
protection, include filing an application under the European System (CTM),
which covers all countries that are members of the European Union in one
filing.

In view of the proliferation of counterfeit products manufactured in foreign
countries, a trademark owner should consider taking steps to stop
counterfeits or infringements at the source. Assuming, as an example, that
the products are manufactured in China, the trademark owner that has
registered a mark in China can identify through investigations the factories
producing counterfeit goods and enlist the assistance of the local authorities
(AIC) to conduct raids and confiscate the counterfeit merchandise.

If the offense is repeated and the value of the counterfeit products meets
the thresholds required under local law, it may be possible to have the case
transferred to the Supreme People’s Court for criminal proceedings and
obtain the arrest of the counterfeiters and monetary sanctions.

Alternative Dispute Resolution

Alternative dispute resolution (ADR) may provide a more efficient and less
costly alternative to going to court to resolve a trademark dispute. ADR
includes not only arbitration, which adjudicates the dispute, but also
mediation, which does not. Many federal courts today have mandatory
mediation proceedings.
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The disadvantages of ADR are that it is not binding precedent, it may not
serve as a deterrent to other infringers, there is no appellate review, third
parties cannot be compelled to participate by means of subpoenas, and
ADR tribunals are not bound by the rules of evidence.

Mediation, which is not adjudicative, may be preferred to arbitration
because in mediation the involved parties know sooner whether the matter
will be resolved, and if it is not, they can proceed through civil litigation.

Due to the increased costs of litigation, ADR is becoming more prevalent.
The advantage of court litigation, particularly federal court litigation, is that
tederal judges are generally more knowledgeable about intellectual property
issues than arbitrators who may be businesspeople. In cases dealing with a
trademark, resolving an issue by arbitration or mediation that may be
resolved by splitting the trademark or “cutting the baby in half,” may be
detrimental to the integrity of the trademark, and therefore, not the best
option for a trademark owner. However, each case must be evaluated on its
own merits, and depending on the economic stake, the value of the
trademark, the need to reach a quick resolution, and other factors, a
decision can be made in each instance as to whether to use ADR or litigate.

The Impact of the Trademark Dilution Act

The Federal Trademark Dilution Act (FTDA) was enacted in 1996 and
revised in 2006. The Trademark Dilution Revision Act of 2006 (TDRA)
eliminated the requirement that a plaintiff establish actual dilution to prove
its claim. The standard is now “likelihood of dilution.”

Under the TDRA, the owner of a famous and distinctive mark may be able
to stop the use of the dilutive junior mark used on unrelated, non-
competing goods and services without producing evidence of actual
confusion if certain requirements are met.

One of the initial areas of criticism was that the TDRA would create
uncertainty. The idea was that trademark owners would be unduly
concerned when adopting new marks that they would be violating
trademarks of others in unrelated areas, and that clearance of a mark
through searching would become more difficult and expensive. Because of
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the TDRA, it has become, in fact, more difficult to clear a descriptive or
suggestive mark if a similar reference for unrelated goods or services is
found in a search report, since the possibility of dilution needs to be
considered.

The 2003 FTDA required proof of actual dilution while the standard under
most state dilution laws is more lenient, requiring only a showing of
“likelihood of dilution.” The 2006 TDRA has changed the standard to
likelihood of dilution. However, the courts interpreting the standard have
made it very difficult to prove a likelihood of dilution. The law is still
evolving in this area.

Dilution and infringement are very different concepts. In a trademark
infringement case, a plaintiff must show likelihood of confusion. In a
dilution case, plaintiff need only show that the use of the dilutive mark
reduces the capacity of the famous mark to identify the goods or services of
its owner by blurring or tarnishment. Dilution by blurring is defined as an
association arising from the similarity between a mark and a famous mark
that impairs the distinctiveness of the famous mark. Thomas McCarthy,
McCarthy’s on Trademark and Unfair Competition, § 24:69, 24-171 (4th ed.
2008). Dilution by tarnishment is an association between a mark and a

famous mark that disparages the famous mark and reduces its value. I7. at §
24:70, 24-173.

As noted above, the TDRA has changed the standard for finding dilution
from actual dilution to likelihood of dilution. However, the TDRA
eliminated geographic and market-niche fame, defining a famous mark as
one widely recognized by the general consuming public in the U.S.

Clarification Needed

The TDRA requires a showing that (1) the plaintiff’s mark is famous and
distinctive; (2) the defendant began using its mark after the plaintiff’s mark
became famous; and (3) the defendant’s mark is likely to dilute the famous
mark by blurring or tarnishment. Court decisions interpreting the TDRA
have left a number of unanswered questions, including the burden a
plaintiff must bear in demonstrating the fame of its mark, the required
degree of similarity between the plaintiff’s mark and the dilutive mark, and
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what plaintiff needs to show to establish dilution by blurring beyond a
mental association between the famous and dilutive marks.

In the Moseley v. 17 Secret Catalogue Inc., 537 U.S. 418 (2003), for example, the
court found dilution by tarnishment but not by blurring, leaving
unanswered the question of how one proves a likelihood of dilution by
blurring. The inference from Victoria’s Secret and other recent decisions is
that, at least where the marks are not identical, proof of mental association
is not enough to show likelihood of dilution. In practice, while actual
dilution need not be shown to prove dilution by blurring, a plaintiff may
have to show something very close to actual dilution or economic injury to
prevail.

In Louis Vuitton Malletier S.A. v. Haute Diggity Dog, 1.1.C, 507 F.3d 252 (4th
Cir. Va. 2007), the court found that defendant’s use was a “successful
parody” and that it would not blur the distinctiveness of the famous mark
as a source identifier. The holding implies that the more famous the mark,
the less likely that dilution by blurring will be found.

Things to Consider Before Initiating an Action of Trademark Protection

In preparation for taking any action, a trademark owner needs to investigate
the strength of its own case and the facts of the alleged infringement.

Whether a client seeks to enforce a registered or unregistered trademark, a
basic tenet of the federal trademark statute is that to establish a trademark
infringement claim, the plaintiff must establish that the defendant is using a
mark confusingly similar to a valid protectable trademark. While a federal
registration creates a presumption of validity, the defendant can rebut the
presumption by showing that it used the mark in commerce first, since
another fundamental tenet of trademark law is that ownership is governed
by priority of use.

As a result, it is very important for the client to review the details of its own
use, and to investigate the use by the defendant to confirm that the client’s
use is first in time, and that the client’s mark has not been abandoned for
non-use.



Inside the Minds — Published by Aspatore Books

In connection with a potential dispute, and generally as a best practice,
trademark owners should preserve materials indicating that the mark is in
use; for example, promotional and advertising materials, and articles
regarding the fame and acceptance of its mark. This information is essential
in litigation, because a court will protect a mark that is shown to be
distinctive or has become well known through use. In practice, if a client
waits until litigation, accumulating this type of evidence will be more
difficult and time-consuming. Therefore, with respect to major trademarks,
the best practice is to set up a file with information on the trademark and to
update it with press coverage, advertising, and sales figures.

The importance of preparation and accumulating the type of information
previously discussed cannot be overly emphasized. Having a file with this
type of materials will reduce the cost of litigation and cut time required to
prepare a case.

A Successful Enforcement Action

To prevail in a trademark claim in federal court, whether with respect to a
registered or unregistered mark, a plaintiff must demonstrate that it has a
valid mark entitled to protection and that the defendant’s use of the mark is
likely to cause confusion. Assuming that the plaintiff has a valid protectable
trademark, an evaluation of the chances of success in a trademark
infringement action requires an analysis of the likelihood of confusion
factors, known in the Second Circuit as the “Polaroid Factors.” Polaroid
Corp. v. Polarad Electronics Corp., 287 F.2d 492 (2d Cir. N.Y. 1961).

Briefly stated, these factors are as follows:

1. Strenoth of the Mark This factor considers the distinctiveness of the mark,
its tendency to identify the goods as coming from a particular source.

When evaluating this factor, the courts classify marks in one of four
categories in decreasing order of inherent distinctiveness: arbitrary,
suggestive, descriptive, and generic.

Even if classified as arbitrary, this does not guarantee a determination
that the mark is a strong one. A mark may be arbitrary and still lack
commercial strength in the marketplace and ultimately be deemed a
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weak mark. An evaluation of the strength of the mark requires a review
of sales and promotional activity and documentation to support it.
Proof of widespread commercial recognition is of great significance in
evaluating this factor.

Similarity of the Marks In determining if two marks are similar, and thus
likely to result in confusion among the purchasing public, a court will
look at the overall impression created by the marks and the context in
which they are found. In the case of trade dress, the totality of factors
that could cause confusion among prospective purchasers is taken into
account. As distinguished from an opposition proceeding, in which the
TTAB will look only at the applied-for marks, in a court case, the court
will look at how the marks are presented in the marketplace and the
citcumstances surrounding the sale. In sum, in a coutt proceeding, the
marks would be viewed in context.

Proximity of the Products This is the extent to which two products
compete with each other, and the likelihood that customers may be

confused as to the source of the products, rather than the products
themselves. A court will compare all aspects of the products, including
price, style, intended uses, target clientele, and typical distribution
channels, among others.

Bridging the Gap This factor focuses on the likelihood that the plaintiff

will enter the defendant’s market.

Actual Confusion Actual confusion is not a requirement to a finding of
likelihood of confusion. However, if the plaintiff can point to and
document actual confusion, this factor will go a long way in persuading
a court of the likelihood that the defendant’s mark infringes the
plaintiff’s mark.

Documentation of actual confusion requires the plaintiff to instruct
employees to record every instance of actual confusion that comes to
their attention. For example, if a customer or third party inquires
whether a product as seen in the market originates with plaintiff, the
employee should obtain the name and contact information of the
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person making the call and document the details of the call for future
use in connection with potential litigation.

Defendant’s Intent The question in evaluating this factor is whether the
defendant adopted its mark with the intention of capitalizing on the
plaintiff’s reputation and goodwill. The selection of a mark or trade
dress that reflects the product’s characteristics, the existence of a
trademark search, and reliance on the advice of counsel are factors that
support a finding of good faith. The mere knowledge by a defendant of
a senior user’s mark is not inconsistent with good faith. The court will
evaluate this factor to determine the whether defendant sought to
capitalize on any confusion between its products and services and those
of the plaintiff’s.

Quality of Defendant’s Products A court will evaluate whether the senior

user’s reputation could be jeopardized or tarnished because of the
junior user’s products being of inferior quality.

Sophistication of Customers The court considers the overall impression of

the ordinary purchaser buying under the normal prevailing conditions
of the market and the attention such purchasers give in buying the
particular class of goods. Generally, more sophisticated consumers
reduces the likelihood of confusion.

In addition to federal claims, a client/plaintiff may be able to avail itself
of common law claims, such as trademark or trade dress, infringement,
misappropriation, or unfair competition under state law. State law
claims include anti-dilution statutes and right of publicity. In New
York, likelihood of injury to business reputation or of dilution of the
distinctive quality of a mark or trade name is ground for injunctive
relief, whether or not the mark is registered, or in cases of unfair
competition, notwithstanding the absence of competition between the
parties or the absence of actual confusion as to the source of the goods
or services. Vaudable v. Montmartre Inc., 20 Misc. 2d 757 (N.Y. Sup. Ct.
1959); Maison Prunier v. Prunier’s Restaurant & Cafe Inc., 159 Misc. 551,
556 (N.Y. Sup. Ct. 19306).
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Client Expectations and Misconceptions

One misconception that trademark owners often harbor is the idea that a
trademark registration covering specific products gives them the right to
stop others from using the same or a similar mark on unrelated products.
As discussed in the section dealing with dilution, such rights apply only to
strong and well-known marks, such as KODAK® and EXXON®. If the
mark is not distinctive or has not been extensively used, the scope of
protection will be narrower.

Another misconception relates to the cost of enforcement and litigation in
the U.S. The cost of litigation is a major disincentive to doing business in
the U.S. Clients, particularly foreign companies, often misperceive the
complexities and cost of litigation before the TTAB and the courts. In part,
these misconceptions derive from the differences in the common law and
civil law systems. Civil law countries generally do not provide for discovery
and motion practice. In federal courts in the U.S., cases are on a tight
schedule, which often requires litigants to produce substantial information
in a short time during discovery. Depositions of key witnesses, a feature of
U.S. litigation, are costly and time consuming.

Additional Steps to Ensure Protection

As this chapter has demonstrated, strong trademark protection requires a
number of steps. Search of a mark and registration are the first steps. From
there, a mark must be used in otder to avoid abandonment. In this
connection, developments in the law since the Medinol case, decided in
2003, require that owners of U.S. registrations pay careful attention to the
statements of use that are filed in order to maintain a registration. Medjno/
L. V. Neuro Vasx Ine., 67 US.P.Q.2D (BNA) 1205 (T.T.A.B. 2003). Filing
a use-based application or a statement of use listing more goods than those
in which a mark has been actually used subjects the registrant to a potential
cancellation of the registration based on basis of fraud.

Recent cases show that amending a registration once it has issued to
registration cannot shield a registration from a cancellation action for non-
use. However, amending the application prior to publication for opposition
may save the application. The TTAB has held that a misstatement in an
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application with respect to use of a mark on goods or services does not rise
to the level of fraud where the applicant amends the application prior to
publication. University Games Corp. v. 20Q.net Inc., 2008 WL 1944635 (TTAB
May 2, 2008). The following are recommendations on steps to be taken in
the aftermath of the Medinol case to protect registered marks from a
potential cancellation based on fraud and to take corrective actions with
respect to pending applications:

1. Conduct Due Diligence to Monitor Trademark Use

Signed documents, such as affidavits of use, claiming trademark use
should be filed with the USPTO only after someone with
knowledge within the client company specifically confirms each
use.

Issued registrations should be reviewed to determine whether there
are any alleged uses for which there is no proof of use as of the

time of filing of the application.

2. Review Applications Based on Use Prior to Publication

If a mistake regarding an allegation of use is discovered before
publication, the application should be amended to correct the error
prior to publication, thus protecting the resulting registration from
a potential cancellation based on fraud.

3. Mistakes Discovered after Publication

If the mistake is discovered after publication of an application
based on use, a new application for the mark should be filed listing
only the goods/setvices for which use can be proven.

4. File New Application to Replace Those That Are 1 ulnerable.

This recommendation applies to marks that list products for which
there have not been sales for a period of three or more years after
registration. Under U.S. law, non-use of a mark for three years after
registration raises the presumption of abandonment.
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5. Madrid Applications

Extensions of protection to the U.S. under the Madrid Protocol

should be carefully reviewed in consideration of the following:

(@) A Madrid extension to the U.S. requires an allegation of
intent to use the mark in the United States. An extensive
list of goods that goes beyond the scope of the normal
activities of the applicant could trigger an attack by a third
party or competitor claiming that it is not feasible that the
applicant could have a bona fide intention to use the mark
on such an extensive list of goods/services. Such an attack
could potentially invalidate the application/registration.

(®) When filing affidavits of use with respect to a U.S.
registration obtained under Madrid, as with any other U.S.
registration, a registrant should make sure there is evidence
of use for each product or service.

The foregoing recommendations affect registered or pending trademarks in
the USPTO. With respect to enforcement, a trademark owner needs to be
vigilant of the marketplace and take appropriate action against
infringements and counterfeiting of its products when such infringements
are detected.

Conclusion

Business owners need to secure and protect their trademarks if they want to
use them to create barriers to entry to competitors. As the economic
climate becomes more difficult and competitive, a comprehensive mix of
intellectual property protection, including trademarks, becomes an essential
competitive tool. Trademarks can enhance the value of a company and
provide greater visibility and sales. Incorporating trademarks and trade
dress into the design of a product at an early stage can help differentiate a
trademark ownet’s products from those of others. Trademark protection
requires careful registration and maintenance of registrations and taking
actions against those who attempt to capitalize on the trademark owner’s
goodwill by selling products using the same or similar trademarks.



Inside the Minds — Published by Aspatore Books

Perla M. Kubn is a partner in Hughes Hubbard & Reed ILP and co-chair of the
Intellectual Property Group. Ms. Kubn bas extensive experience in  trademarks,

copyrights, licensing, anti-counterfeiting, gray market issues, Internet issues, customs, and
international agreements.

Ms. Kubn received a law degree from the University of Cordoba, Argentina Law School,
a |.D. from New York University Law School, and Masters of Law degrees from
Tulane University and The University of Pennsylvania Law Schools. Ms. Kubn
represents many U.S. and foreign companies in the protection of their intellectual property
rights in the U.S. and abroad.

Ms. Kubn is a member of the New York Bar Association and is admitted to practice
before the Court of International Trade, the U.S. District Court, Southern District of
New York, and the U.S. Court of Appeals for the Federal Circuit.



ASPATORE

www.Aspatore.com

Aspatore Books is the largest and most exclusive publisher of C-Level
executives (CEO, CFO, CTO, CMO, Partner) from the world's most
respected companies and law firms. Aspatore annually publishes a select
group of C-Level executives from the Global 1,000, top 250 law firms
(Partners & Chairs), and other leading companies of all sizes. C-Level
Business Intelligence™, as conceptualized and developed by Aspatore
Books, provides professionals of all levels with proven business
intelligence from industry insiders - direct and unfiltered insight from
those who know it best - as opposed to third-party accounts offered by
unknown authors and analysts. Aspatore Books is committed to
publishing an innovative line of business and legal books, those which
lay forth principles and offer insights that when employed, can have a
direct financial impact on the reader's business objectives, whatever they
may be. In essence, Aspatore publishes critical tools - need-to-read as
opposed to nice-to-read books - for all business professionals.

Inside the Minds

The critically acclaimed Inside the Minds series provides readers of all
levels with proven business intelligence from C-Level executives (CEO,
CFO, CTO, CMO, Partner) from the world's most respected companies.
Each chapter is comparable to a white paper or essay and is a future-
oriented look at where an industry/profession/topic is heading and the
most important issues for future success. Each author has been selected
based upon their experience and C-level standing within the professional
community. Iuside the Minds was conceived in order to give readers actual
insights into the leading minds of business executives worldwide.
Because so few books or other publications are actually written by
executives in industry, Inside the Minds presents an unprecedented look
at various industries and professions never before available.


http://www.insidetheminds.com/

= o

ASPATORE



	Arbitrary, Suggestive, Descriptive, Generic
	Advantages of Federal Registration
	Use and Abandonment
	4. Customs Enforcement

	 An alternative for those trademark owners seeking monetary damages for domain name infringement is to litigate pursuant to the Anticybersquatting Consumer Protection Act (ACPA), which requires plaintiff to prove that its mark is distinctive or famous, that the defendant’s domain name is identical or confusingly similar to the plaintiff’s distinctive or famous mark, or dilutive of plaintiff’s mark, and that the defendant used, registered, or trafficked in the domain name with a bad faith intent to profit from plaintiff’s mark. Anticybersquatting Consumer Protection Act, 15 U.S.C. § 1125(d).
	Alternative Dispute Resolution 
	www.Aspatore.com



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType true
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Algerian
    /Arial-Black
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMonospacedBoldforsap
    /ArialmonospacedBoldforSAP
    /ArialmonospacedforSAP
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /BaskOldFace
    /Bauhaus93
    /BellMT
    /BellMTBold
    /BellMTItalic
    /BerlinSansFB-Bold
    /BerlinSansFBDemi-Bold
    /BerlinSansFB-Reg
    /BernardMT-Condensed
    /BodoniMTPosterCompressed
    /BookAntiqua
    /BookAntiqua-Bold
    /BookAntiqua-BoldItalic
    /BookAntiqua-Italic
    /BookmanOldStyle
    /BookmanOldStyle-Bold
    /BookmanOldStyle-BoldItalic
    /BookmanOldStyle-Italic
    /BookshelfSymbolSeven
    /BritannicBold
    /Broadway
    /BrushScriptMT
    /Calibri
    /Calibri-Bold
    /Calibri-BoldItalic
    /Calibri-Italic
    /CalifornianFB-Bold
    /CalifornianFB-Italic
    /CalifornianFB-Reg
    /Cambria
    /Cambria-Bold
    /Cambria-BoldItalic
    /Cambria-Italic
    /CambriaMath
    /Candara
    /Candara-Bold
    /Candara-BoldItalic
    /Candara-Italic
    /Centaur
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /Chiller-Regular
    /ColonnaMT
    /ComicSansMS
    /ComicSansMS-Bold
    /Consolas
    /Consolas-Bold
    /Consolas-BoldItalic
    /Consolas-Italic
    /Constantia
    /Constantia-Bold
    /Constantia-BoldItalic
    /Constantia-Italic
    /CooperBlack
    /Corbel
    /Corbel-Bold
    /Corbel-BoldItalic
    /Corbel-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /EstrangeloEdessa
    /FootlightMTLight
    /FranklinGothic-Medium
    /FranklinGothic-MediumItalic
    /FreestyleScript-Regular
    /Garamond
    /Garamond-Bold
    /Garamond-Italic
    /Gautami
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Haettenschweiler
    /HarlowSolid
    /Harrington
    /HighTowerText-Italic
    /HighTowerText-Reg
    /Impact
    /InformalRoman-Regular
    /Jokerman-Regular
    /JuiceITC-Regular
    /Kartika
    /KristenITC-Regular
    /KunstlerScript
    /Latha
    /LatinWide
    /LucidaBright
    /LucidaBright-Demi
    /LucidaBright-DemiItalic
    /LucidaBright-Italic
    /LucidaCalligraphy-Italic
    /LucidaConsole
    /LucidaFax
    /LucidaFax-Demi
    /LucidaFax-DemiItalic
    /LucidaFax-Italic
    /LucidaHandwriting-Italic
    /LucidaSans
    /LucidaSans-Demi
    /LucidaSans-DemiItalic
    /LucidaSans-Italic
    /LucidaSansUnicode
    /Magneto-Bold
    /Mangal-Regular
    /MaturaMTScriptCapitals
    /MicrosoftSansSerif
    /Mistral
    /Modern-Regular
    /MonotypeCorsiva
    /MSOutlook
    /MSReferenceSansSerif
    /MSReferenceSpecialty
    /MVBoli
    /NiagaraEngraved-Reg
    /NiagaraSolid-Reg
    /OldEnglishTextMT
    /Onyx
    /PalatinoLinotype-Bold
    /PalatinoLinotype-BoldItalic
    /PalatinoLinotype-Italic
    /PalatinoLinotype-Roman
    /Parchment-Regular
    /Playbill
    /PoorRichard-Regular
    /Raavi
    /Ravie
    /SAPDingsNormal
    /SAPIconsNormal
    /ShowcardGothic-Reg
    /Shruti
    /SnapITC-Regular
    /Stencil
    /Sylfaen
    /SymbolMT
    /Tahoma
    /Tahoma-Bold
    /TempusSansITC
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Tunga-Regular
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
    /VinerHandITC
    /Vivaldii
    /VladimirScript
    /Vrinda
    /Webdings
    /Wingdings2
    /Wingdings3
    /Wingdings-Regular
    /ZWAdobeF
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


