
April 11, 2024 - On April 4, 2024, the Delaware Supreme Court (the “Court”), in an opinion decided en banc and

delivered by Chief Justice Seitz, held that where a controlling stockholder stood on both sides of a transaction with the

controlled corporation and received a non-ratable bene�t, “entire fairness” was the presumptive standard of review, and

that if the controlling stockholder wanted to secure the bene�ts of deferential “business judgment” review, it had to

properly employ both a special committee of independent directors and an una�liated stockholder vote.

Importantly, the opinion clari�es that a corporation must employ both the independent committee and minority vote

procedural devices to secure business judgment review of such transactions, whether or not they constitute “freeze-out

mergers” by which the controller cashes out the minority stockholders (i.e., the stockholders not a�liated with the

controller), and that the special committee must be entirely independent.

Background

The case arose out of a restructuring of Match Group, Inc.’s (“Match”) assets in a way that stockholder plainti�s alleged

unfairly bene�ted the controlling stockholder at the expense of the minority. The transaction was approved by both a

separation committee composed of three members of the board of directors and a majority of the minority

stockholders of Match.

The Delaware Court of Chancery (the “Chancery Court”) dismissed the case, holding that the transaction satis�ed the

requirements of Kahn v. M & F Worldwide Corp. (“MFW”).  Under MFW, the court will review a transaction involving a
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controlling stockholder under the deferential business judgment standard if it was approved by both a properly

functioning committee of directors independent from the controlling stockholder and a fully informed vote of the

majority of the minority stockholders, among other requirements. Notably, the Chancery Court found that plainti�s

failed to plead a reasonably conceivable set of facts showing that at least two of the three separation committee

members lacked independence or that disclosure in the proxy statement related to possible con�icts was inadequate.

Plainti�s appealed, arguing that (i) the separation committee lacked independence because one of its members was

beholden to the controlling stockholder, and (ii) the stockholder vote was not fully informed because the facts

constituting the member’s lack of independence were not properly disclosed in the proxy statement. Defendants argued

that the Chancery Court’s judgment should be a�rmed because (i) none of the members of the separation committee

was beholden to the controlling stockholder and even if that were the case, it was su�cient that the separation

committee’s other two members were independent and (ii) the stockholder vote was therefore fully informed. In

supplemental brie�ng requested by the Court, defendants further argued that since the case at hand did not constitute a

freeze-out merger, MFW did not apply and therefore it was su�cient for Match to employ either the independent

committee or the minority vote procedural device to obtain business judgment deference, and not both.

The Court's Opinion

The Court con�rmed the Chancery Court’s analysis that the presumptive standard of review for the transaction at hand

was entire fairness unless the defendants could satisfy all of MFW’s requirements to change the standard of review to

business judgment.

However, the Court reversed the Chancery Court’s decision to apply the business judgment rule and dismiss the

plainti�s’ claims, ruling that in order to ful�ll the requirements of MFW, all (not just the majority) of the members of the

special committee must be independent from the controller. The Court found that plainti�s pled facts su�cient to infer

that one of the members lacked such independence because of “personal ties of respect, loyalty, and a�ection,” citing

that the person (i) had been the Chief Financial O�cer of the controller for a period of seven years, (ii) upon his

departure, was “more than grateful to [the controller] for the opportunities he . . . gave me,” and (iii) served as a director

of various a�liates of the controller earning signi�cant compensation.

The Court remanded the case to the Chancery Court, which will determine whether the director in question was not in

fact independent and whether the transaction was entirely fair.

Takeaways

Delaware courts will review transactions between a corporation and its controlling stockholder, or between a

corporation and a third party in which the controlling stockholder receives a non-ratable bene�t, for whether they

are entirely fair to the minority stockholders. They will apply the more deferential business judgment standard of

review when “(i) a controlling stockholder conditions a transaction from the start on the approval of both a special

committee and a majority of the minority stockholders; (ii) the special committee is independent; (iii) the special

committee is fully empowered; (iv) the special committee meets its duty of care; (v) the vote of the minority is

informed; and (vi) there is no coercion of the minority.”

However, derivative claims against controlling stockholders, such as may arise from board decisions approving

compensation for a controlling stockholder in her capacity as an o�cer,  remain subject to Court of Chancery Rule

23.1 and demand review precedent. These require plainti�s to either make a demand on the board to pursue such

claims or prove to the court that the majority of the board members could not independently consider such demand

(which would be the case if they lacked independence from the controlling stockholder receiving the

compensation).

Delaware’s rigid review of controlling stockholder transactions has been the subject of public debate  and

practitioners have argued that the double MFW protection was no longer necessary, given the proven assertiveness

of independent directors (whom Delaware courts trust to even bring suit against management and other
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�duciaries)  and of institutional shareholders.  It therefore remains to be seen whether Delaware will respond to

this decision by amending in one way or another its General Corporation Law to limit equitable review of controller

transactions that were approved by either a special committee or the majority of the minority stockholders.

For more information on these issues, please contact Alexander Rahn, Chuck Samuelson, or Shahzeb Lari.
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