
I
n the course of its decision in GBF 
Industria de Gusa S/A v. AMCI Hold-
ings, 850 F.3d 58 (2d Cir. 2017), cert. 
den., 138 S.Ct. 557 (2017), the U.S. 
Court of Appeals for the Second Cir-

cuit referred to the “confusion” that 
sometimes accompanies applications 
to U.S. district courts to reduce arbi-
tration awards to judgment. It went 
on to provide the following guidance 
for the avoidance of such confusion 
in the future:

… we encourage litigants and district 
courts alike to take care to specify 
explicitly the type of arbitral award 
the district court is evaluating 
(domestic, nondomestic, or foreign), 
whether the district court is sitting 
in primary or secondary jurisdiction, 
and, accordingly, whether the action 
seeks confirmation of a domestic or 
nondomestic arbitral award under 
the district court’s primary juris-
diction or enforcement of a foreign 
arbitral award under its secondary 
jurisdiction.

In this passage, the Second Circuit 
makes three sets of distinctions with 
respect to applications to U.S. courts to 
reduce arbitration awards to judgment, 
depending on: (1) the type of award 

that is the subject of the application 
(whether it is “foreign,” ”nondomestic,” 
or “domestic”); (2) the appropriate ter-
minology in which the relief sought by 
that application should be expressed 
(whether, on the one hand, a court 
should be requested to “confirm” an 

award or, on the other, to “enforce” 
it); and (3) the juridical posture of the 
U.S. court considering that application 
(whether it is sitting as a court of “pri-
mary” or “secondary” jurisdiction). In 
making and explaining these various 
distinctions, it is interesting to note that 
the Second Circuit drew heavily from 
the draft Restatement of the Law (Third) 

The U.S. Law of International Commercial 
Arbitration (the Draft Restatement), a 
current project of the American Law 
Institute, the Chief Reporter of which is 
Prof. George A. Bermann of the Colum-
bia Law School.

In this article, I discuss the various 
distinctions made by the Second Circuit 
in Gusa and their implications for par-
ties applying to U.S. courts to reduce an 
award to judgment.

Let’s begin with the type of award. 
According to the Second Circuit in Gusa, 
the three types of award it identifies are 
to be distinguished from each other by 
reference to two factors: (1) where the 
award was “made”; and (2) whether or 
not the award falls under the Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards (the New York 
Convention). Before explaining these two 
factors, it might be helpful quickly to 
summarize the differences among the 
three types of award:1

• a foreign award is one that falls under 
the New York Convention and is made 
outside of the United States;

• a nondomestic award is one that falls 
under the Convention and is made in the 
United States; and

• a domestic award is one made in the 
United States, but does not fall under 
the Convention.

By speaking of where an award is made, 
the Second Circuit is referring to the legal 
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seat of the arbitration, which is typically 
the place of arbitration specified in the 
parties’ arbitration clause. As the court 
stated: “an arbitral award is ‘made’ in 
the country of the ‘arbitral seat,’ which 
is ‘the jurisdiction designated by the 
parties or by an entity empowered to 
do so on their behalf to be the juridical 
home of the arbitration.’” Quoting Draft 
Restatement (§1-1 (s)).

The New York Convention, as most 
readers are surely aware, is an inter-
national treaty to which almost 160 
countries (including the United States) 
are a party. It is implemented in U.S. 
law in Chapter 2 of the Federal Arbi-
tration Act (FAA). Article 1(1) of the 
Convention makes clear that it applies 
to both “foreign” and “nondomestic” 
awards, providing that it governs “the 
recognition and enforcement of arbitral 
awards made in the territory of a State 
other than the State where the recogni-
tion and enforcement of such awards 
are sought [i.e., foreign awards]…[and] 
“to arbitral awards not considered as 
domestic awards in the State where 
their recognition and enforcement are 
sought [i.e., nondomestic awards].”2

A “foreign” award falls under the New 
York Convention by virtue of the fact 
that it is made in a Convention coun-
try other than the United States. For 
example, in Gusa, the award that was 
the subject of the U.S. action was a 
“foreign” award because it was made 
in another Convention country, France.

A “nondomestic” award is made 
in the United States, but falls under 
the New York Convention if it satis-
fies one of two conditions: (1) it was 
“made within the legal framework of 
another country, e.g., pronounced in 
accordance with foreign law[,]” Berge-
sen v. Joseph Muller, 710 F.2d 928, 932 
(2d Cir. 1983); or (2) it was decided 
under U.S. law but involves either enti-
ties that are not U.S. citizens or, even 
if only U.S. citizens are involved, also 

involves “property located abroad, [or] 
envisages performance or enforcement 
abroad, or has some other reasonable 
relation with one or more foreign 
states.” 9 U.S.C. §202.

The second distinction posited by 
the Second Circuit relates to the ter-
minology in which an application to 
reduce an award to judgment should be 
expressed. When it comes to a nondo-
mestic award, the appropriate request 
is that the court confirm the award. 
When it comes to a foreign award, it 
is that the court recognize and enforce 
that award. The Second Circuit went 
on to explain that: “‘Recognition’ is the 
determination that an arbitral award is 
entitled to preclusive effect; ‘Enforce-
ment’ is the reduction to a judgment 
of a foreign arbitral award … Recogni-

tion and enforcement occur together, 
as one process, under the New York 
Convention.”

The third distinction made by the 
Second Circuit relates to the juridical 
posture of the U.S. court. A U.S. court 
sits as one of primary jurisdiction in 
connection with Convention awards 
made in the United States, i.e., nondo-
mestic awards. A U.S. court sits as one 
of secondary jurisdiction in connection 
with Convention awards made outside 

the United States, i.e., foreign awards. 
To put the point another way, a court 
of primary jurisdiction is in the same 
country as that of the arbitral seat 
(e.g., a U.S. court where the seat is New 
York), a court of secondary jurisdiction 
is in a different country to that of the 
seat (e.g., a U.S. court where the seat 
is Singapore).

There is an important difference 
between the authority of a court with 
respect to a Convention award depend-
ing on whether it is one of primary 
or secondary jurisdiction. While both 
primary and secondary jurisdiction 
courts have the authority to reduce 
an award to judgment—in the former 
case by “confirming” the award, in the 
latter by “enforcing” it—only a court 
of primary jurisdiction may set aside 
(or, in other terminology, vacate) that 
award.

This may require some explanation. 
When a court recognizes and enforces 
or confirms an arbitration award, it 
reduces that award to a U.S. judgment. 
As the Second Circuit noted in Gusa, 
“Under the New York Convention, [the] 
process of reducing a foreign arbitral 
award to a judgment is referred to as 
‘recognition and enforcement.’ … Once 
a nondomestic arbitral award has been 
confirmed, it becomes a court judg-
ment …” (emphasis added).

By contrast, when a court vacates an 
arbitration award, it holds, in essence, 
that that award has “no further force 
and effect.” Cf. United States v. Williams, 
904 F.2d 7 (7th Cir. 1990). A court’s deci-
sion as to whether, on the one hand, 
to confirm or enforce an award, and, 
on the other, to set aside an award is 
governed by different standards. The 
standards for confirmation (or enforce-
ment) are governed by the New York 
Convention, Article V of which con-
tains uniform standards applicable 
in all Convention countries. In the 
United States, for example, §207 of the 
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York Convention award to judg-
ment would do well to follow 
the guidance and terminology 
used by the Second Circuit in 
'Gusa', and take care that the 
court decisions they cite in 
support of their positions cor-
respond in juridical posture to 
that of the court deciding the 
application.



FAA explicitly incorporates the stan-
dards of Article V of the Convention. 
However, the Convention contains no 
standards governing the set aside of 
awards. Rather, those standards are 
a matter of the domestic law at the 
arbitral seat. In the United States, §10 
of the FAA contains the standards used 
by U.S. courts for assessing whether 
to vacate Convention awards rendered 
in the United States, which differ from 
the standards in Article V.

The essential point is that a sec-
ondary jurisdiction U.S. court has no 
authority to entertain an application 
to set aside an arbitration award under 
§10 of the FAA. Rather, it can consider 
only an application to enforce an award 
applying the very narrow standards in 
the New York Convention, which set 
strict limits on its authority. In Karaha 
Bodas Co. v. Perusahaan Pertamban-
gan Minyak Dan Gas Bumi Negara, 364 
F.3d 274 (5th Cir. 2004), the Fifth Circuit 
summarized the limited authority of 
a secondary jurisdiction court in this 
way: “a secondary jurisdiction court 
must enforce an arbitration award 
unless it finds one of the grounds 
for refusal or deferral of recognition 
or enforcement specified in the Con-
vention. The court may not refuse to 
enforce an arbitral award solely on the 
ground that the arbitrator may have 
made a mistake of law or fact … . The 
party defending against enforcement 

of the arbitral award bears the bur-
den of proof. Defenses to enforcement 
under the New York Convention are 
construed narrowly …” (citations and 
footnotes omitted).

By contrast, courts of primary juris-
diction may not only entertain an 
application to confirm a Convention 
award by reference to Article V, but 
also an application to set aside that 
award, using the domestic law stan-
dards set forth in §10 of the FAA. As 
the Fifth Circuit noted in Karaha Bodas: 
“While courts of a primary jurisdiction 
country may apply their own domestic 
law in evaluating a request to annul 
or set aside an arbitral award, courts 
in countries of secondary jurisdiction 
may refuse enforcement only on the 
grounds specified in Article V.”

A recent case from the S.D.N.Y. illus-
trates the impact of Gusa. BSH Hausger-
ate GMBH v. Jak Kamhi, 2018 WL 1136616 
(March 2, S.D.N.Y.) concerned an applica-
tion for the recognition and enforcement 
of award rendered in Switzerland, i.e., a 
foreign award. The award debtor sought 
to resist enforcement by arguing that 
the award was “ambiguous,” and it cited 
several cases “that mention ambiguity of 
an award as a reason for not confirming 
an award.” The S.D.N.Y. quickly disposed 
of that argument by noting that “[w]hen 
sitting in secondary jurisdiction, as the 
Second Circuit [in Gusa] has recently 
reminded district courts, the parameters 

within which a district court may refuse 
enforcement are rigidly circumscribed,” 
by the grounds set forth in Article V of 
the Convention. “The fact that Article V 
does not include ambiguity as an enu-
merated reason for this Court to refuse 
enforcement is Respondent’s Achilles’ 
heel, because it is not clear that ambigu-
ity as argued is an appropriate ground 
to refuse enforcement … .” The court 
distinguished some of the cases cited 
by the award debtor in support of its 
“ambiguity” argument precisely on the 
ground that they were relied upon by 
courts sitting in primary jurisdiction 
and thus went beyond the grounds the 
court was permitted to consider under 
Article V: “Some cases Respondent cites 
are in the context of courts sitting in 
primary jurisdiction, which, as already 
noted, permits a wider range of available 
adjudicative options.”

Parties applying to reduce a New York 
Convention award to judgment would do 
well to follow the guidance and terminol-
ogy used by the Second Circuit in Gusa, 
and take care that the court decisions 
they cite in support of their positions 
correspond in juridical posture to that 
of the court deciding the application.

•••••••••••••••••••••••••••••
1. This article is focused on New York Con-

vention awards, and thus domestic awards are 
beyond its scope. I have set out the various dis-
tinctions relating to foreign and nondomestic 
awards made by the Second Circuit in Gusa in 
the Table below.

2. While the Second Circuit did not directly 
address this point, the same terminology of 
“foreign” and “nondomestic” would logically 
apply to awards falling under the Inter-Ameri-
can Convention on International Commercial 
Arbitration (often called the “Panama Con-
vention”), which is implemented in U.S. law in 
Chapter 3 of the FAA.
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Type of N.Y. 
Convention 
Award 

Why it Falls Under 
N.Y. Convention

Juridical 
Posture of  
U.S. Court

Terminology 
In Which Request For 
Relief Expressed

Scope of Court’s Authority

Foreign Made in a New York 
Convention country 
other than the U.S. 

Secondary 
Jurisdiction

Recognition and Enforce-
ment

May entertain an application to recognize 
and enforce an award under the standards 
in Article V of the New York Convention (9 
U.S.C. §207).

Nondomestic Made in the United 
States, and satis-
fies one of the two 
grounds to be a 
“nondomestic” 
award under New 
York Convention. 

Primary  
Jurisdiction

Confirmation May entertain (1) an application to confirm 
an award under the standards in Article V 
of the New York Convention (9 U.S.C. §207) 
and (2) an application to set aside the 
award under §10 of the FAA.


