Bridging the Common Law Civil Law Dividein
Arbitration

by SIEGFRIED H. ELSING AND JOHN M. TOWNSEND ~

INTERNATIONAL ARBITRATION has evolved as a sysem for resolving disputes among
paties from different countries. Not surprisngly, those parties tend not only to use different
languages, but aso to gpproach dispute resolution from the perspective of very different legd
systems. The two most widespread legd systems are the common law systems, in use in most
Englisrgpesking countries, and the civil law systems, in use in Continentd Europe and the many
countries around the world influenced by Continental Europe, from Jgpan to most of Africa and
dl of Lain Ameica The common law and the cvil law differ sgnificantly in how a dispute is
commenced, developed, and presented.

An internationd arbitration with participants from esch dde of the common law-avil law
divide has traditionaly required arbitrators to follow the practice of one party or the other a each
dage of the arbitration. In recent years, however, converging practices have emerged that
embrace dements of both sysems. These converging practices are rgpidly gaining acceptance in
internationd arbitration as amiddle ground acceptable to parties from both sides of the divide.

|. BEGINNING THE CASE

The differences between the common law and civil law approach to disputes emerge a the very
beginning of a case, with the formulation of the statement of dam. The common law approach,
a least in the United States, is to commence with ‘a short and plain statement of the claim’.?
The American assumption is that ‘notice pleading’, often a mere outline of the facts and the
theory of the clam, is sufficient to give an adversary the information needed to begin preparing a
defence, and that the details of the claim will be developed in the course of discovery.
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Continental Europeans, in contrast, expect a case to be fully developed before it is filed.
They expect tha the initid pleading - the datement of dam in an abitraion - will not only
include a full satement of the facts and the law upon which the clam is based, but dso that the
‘dossier’ of documents relied upon will be submitted with it> The concept of filing first, and
filling out the detalls only after obtaining documents in the adversary’s possession, strikes most
Continental practitioners as reckless and unfair.

A converging practice is emerging that parties would be wise to follow when they file a
datement of cdam before knowing the naiondity of ther abitrator. That practice involves
telling as much of the sory as possble in the statement of clam, not necessaily in the detall of a
avil law filing, but more completely than a notice pleading. It dso involves dtaching to the
notice of clam the operative documents relied upon (the contract and any amendments to it, for
example) but not necessarily dl of the correspondence and other documentation that will be used
later to provide context and colour. One test of whether a statement of clam provides sufficient
detall is whether the statement and the supporting documents would be sufficient to dlow the
arbitrator in an ICC arbitration to draw up ‘terms of reference without any other information.
Following this practice has severad benefits (1) it dlows a paty to tdl his sory convincingly a
the beginning; (2) it mekes it difficult for the adverse paty to cdam tha it was given insufficient
notice of the dam; and (3) it provides the arbitrator with a sense of confidence that dl of the
important cards have been laid on the table.

[I. DOCUMENT DISCOVERY

The American inclination to look for evidence to support a clam dfter it has been filed affects
more than the initid pleading. Americans tend to expect tha liberd discovery will be avalable
after the case is commenced, and may find themsdves a loggerheads with a civil law opponent
whose idea of libera discovery would be to dlow one paty to obtain from the other a signed
copy of a document of which the requesting party has only an undgned copy. In avil law
proceedings, a paty can generdly obtain a specificaly-described document in the possession of
the adverse party only if the document is relevant with regard to the fact dleged or if the party
offering the evidence is entitled to demand the relinquishment or the production of the document
under the provisons of the civil law. The Geman Code of Civil Procedure has been
substantially amended as of 1 January 2002. According to the amended section 142 of the Code
the judge may now order te production of documents in the possesson of the adverse or even a
third party, if one of the parties to the lawsuit has referred to such documents in its pleadings. A
third party may refuse the production of documents if the production would be unreasonable or if
the party is privileged according to sections 383 to 383 of the Code.

In the area of discovery as well as datements of clam, a middie ground is emerging. Most
civil lawyers and arbitrators now accept that it is reasonable to permit a party to obtain some
documents from its adversary, as long as the process is not cdled ‘discovery’ (a term which, to

2. See e.g., art. 253(2) of the German Code of Civil Procedure, which requires a pleading to contain a
specification of the cause of action and its underlying facts.
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mog civil lawyers, resonates with dl of the positive associaions of bubonic plague) and does not
permit an adversary to ‘fish’ for documents that it does not have some reason to believe to exist.
This consensus has recently been embodied in a s&t of rules issued by the Internationd Bar
Asociation cdled the IBA Rules on the Teaking of Evidence in Internationd Commercid
Arbitration (heresfter ‘IBA Rules). Those rules, developed by a committee of lawyers drawn
from both traditions, permit a party to submit a ‘Request to Produce to the arbitrator, in which
the requesting party may describe documents or ‘a narrow and specific requested category of
documents that are reasonably beieved to exist and to be in the possesson of the adverse party,
together with an explanation of how the documents requested are ‘relevant and materid to the
outcome of the case® That standard may sound restrictive to the American ear, and sSmply
reasonable to an English lawyer, but it is far broader than any Continenta civil lav sysem uses
for domestic litigation, and represents an important compromise between the perspectives of the
two systems.

As a tradeoff perhaps, the IBA Rules contain no provison for depostions or interrogatories.
Both are rare in international arbitration.  Interrogatories are dmost never used.  Depostions
tend to be employed only when both sdes want them (as may happen if both paties are
represented by American lawyers) or when there is no other way to preserve or present the
testimony of an obvioudy important witness.

[1l. USE OF DOCUMENTSAT THE HEARING

How documents are used and presented at the arbitration hearing is dso likely to divide lawvyers
from different traditions. A civil law practitioner will be likdy to present the tribund with a neeat
st of documents wdl in advance of the hearing. Those documents will be consdered sdf-
authenticating, and counsd will use the hearing to draw the arbitrator's attention to key
provisons without any preiminary introduction by a witness A common lawyer, in contrad,
may well have presented a Smilar binder to the tribuna in advance (and would be wel advised
to do s0), but will expect to have each document authenticated, presented, and explained by the
testimony of alive witness.

The converging practice on the presentation of documents is for each paty to submit in
advance to the tribuna and the adverse party the documents that it intends to use as evidence at
the hearing, without any particular form of introduction or authentication. The IBA Rules,
however, set forth a list of grounds upon which an adversary may object to the introduction of a
document or other evidence, nduding lack of sufficient relevance, privilege or other grounds for
confidentidity, and famess* The effect is to require a party to show why a document proffered
by the other side should not be admitted, rather than (as a2 common law) for the proffering party
to show why it should be admitted. The IBA Rules nevertheess represent a sengble solution in

3. IBARue33.

4. IBA Rule 9.2. All of those grounds, and others, such as burden, are also available as grounds under those rules
for opposing adocument request.
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a context that is supposed to be free of the technicd rules of evidence that govern exhibits in
common law proceedings.

V. WITNESSTESTIMONY

Few differences between common law and civil lav procedure are as driking as the attitudes
toward the testimony of witnesses. In civil law systems, the judge is expected to have read the
dossers of documents submitted by each paty in advance of the hearing. The dossers may
include the written statements of witnesses, or witnesses may appear a the hearing to give an
unprompted narrative and to be questioned by the judge. The role of the lawyers for the parties
is gengdly limited to suggesting to the judge questions that should be asked. The idea of a
witness being presented by the lawyer for a party in the question-and-answer format of common
law direct examination is vaguey didagteful to civil lavyers. And the idea of a witness being
required to agree or disagree with statements by a lawyer in the format the common law cdls
Cross-examination is pogtively repugnant to them.

The two traditions differ not only in how the tesimony of a witness is presented, but in the
weight it is given. The common bw tends to be scepticd that the sun has risen unless a witness
can be found to tedtify under oath that he saw it do so. The civil law believes that the best
evidence comes from documents.  While witness tesimony can be crucid to a civil law case, the
avil lawv generdly gives far less weght to live testimony than the common law, and treats the
tesimony of witnesses affilialed with or employed by a paty with condderable scepticiam.
Evidence that a common lawyer expects to clinch his case, such as esimony by the presdent of
a company as to the company’s intent, may thus drike an arbitrator trained in the civil lawv as
unconvincing. Conversdly, a common lavyer may exet himsdf to demolish the credibility of
witness by a withering cross-examingtion, only to find thet the result is to make a civil lav
arbitrator sympathise with the suffering of a witness whose tetimony would otherwise have
been discounted, because it was uncorroborated by a document.

These different approaches to witness testimony have aso been bridged by converging
practices. It is now common in internationa arbitrations for the entire direct testimony of a
party’s witnesses to be submitted to the arbitrators in writing in advance of the hearings® This
practice has the advantage of shortening the hearing. It dso heps to diminate surprise, and thus
sarves to some extent as a subgtitute for depositions of those same witnesses.  Arbitrators will
commonly, especidly if prompted by common law lawyers, dlow very abbreviated live direct
tesimony when the witness appears a the hearing, in order to avoid the tribund’s firg live
impresson of a witness being produced by hodile questioning, but such testimony is normaly
(except for experts) kept to 15 to 30 minutes.

It is rardly wise to use the term ‘cross-examination’ around a civil lawyer unless one is
attempting to make him lose his composure.  The converging practice, however, provides for
cross-examination in subgtance, if not in name. The IBA Rules, for example, provide:

5. Thisisthe approach of the IBA Rules (see IBA Rules 4.4 and 4.5) and is an option under the AAA International
Arbitration Rules (see AAA International Rule 20.5).
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Each witness who has submitted a Witness Statement shall appear for testimony at an Evidentiary Hearing ...’ °

The Parties may agree or the Arbitral Tribunal may order that the Witness Statement ... shall serve asthat
witness' s direct testimony.”

Following direct testimony, any other Party may question such witness ... The Arbitral Tribunal may ask
questionsto awitness at any time.

Mogt arbitral tribunas now alow counsd for the parties to question witnesses firdt, before
they ask ther quedions if only for the sake of projecting an impresson of evenhandedness.
That impresson is generdly wdl served by dlowing the paties to ask the difficult questions,
and for the tribuna to do so only if the questions asked by the parties fall to bring out the points
in which the tribund is interested.

V. EXPERTS

There is a key difference between the two traditions in the matter of how the opinions of experts
should be made avallable to the tribund. The American approach is to treat expert testimony as
smply, another aspect of the adversarid system: each sde is expected to find its own expert on a
subject about which the tribund is likely to need technicd information or explanations. When,
as tends to happen, those experts disagree, the tribuna is left to decide for itsdf which
information or explanation to believe,

The Continental approach is for the tribund to gppoint its own expert, who will conduct his
or her own inquiry into the subject in controversy. That inquiry may be farly daborate, and will
often include hearing from the parties or from experts put forward by the parties. The tribund’s
expert then reports to the tribund. While parties may be given an opportunity to chdlenge the
findings of the tribund’s expert, the expert’s report to the tribunad often becomes the finding of
the tribuna on the subject entrusted to the expert.

Here, the converging practice is to use both approaches. Internationa arbitrators now expect
to hear from experts presented by the parties, either by reading their reports or by hearing their
ord tesimony, or both. But arbitrators faced with conflicting expert reports may well fal back
on their ability, found in mogt sets of arbitration rules, to gppoint a tribund expert to help them to
resolve the conflict’® Where the arbitrators appoint an expert, however, they commonly alow

6. IBA Rule4.7.
7. IBARuUe7.3.
8. IBARule7.2
9. See eg., ICCRules20.3 (‘The Arbitral Tribunal may decideto hear ... experts appointed by the parties') and

20.4 (‘The Arbitral Tribuna ... may appoint one or more experts’); AAA International Rule 22.1 (‘ The tribunal
may appoint one or more independent expertsto report toit’).
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the parties the opportunity to question him after he has submitted his report.l® They may dso
dlow the partiesto call their own experts to take issue with the views of the tribund’ s expert.!*

VI. LEGAL ARGUMENT

The common and civil law traditions dso differ in how legd arguments are developed and
presented. Common lawyers tend to submit briefs citing the authorities they rely upon and
explaning ther legd arguments in detall. They then concentrate only on the key points, and on
quedtions from the tribund, in ord argument, which may follow an entirdy different order than
the brief. Moreover, the authorities consdered convincing by a common lawyer, in addition to
statutes and tregties, tend to be decisions by courts resolving cases with smilar fact patterns.

The civil lawyer, by contrast, will expect to gppear a the hearing with a detalled outline of
the points he intends to make, complete with citations to relevant authorities. He will offer these
‘pleading points to the tribuna ether a the beginning or a the end of his ord argument, which
will scrupuloudy follow the outline.  ‘Pleading’, it should be noted, means to the civil lawyer
this presentation of legd arguments, not the statements of clam and defence exchanged a the
beginning of the cae'?> Moreover, the authorities that the civil lawyer will cite as convincing,
after the relevant provisons of the code, will tend to be commentaries on the code provisons by
professors of law or other noted commentators, not decisions by the courts.

Here, the converging practice tends to be accommodating to both traditions.  Arbitrators will
generdly accept written legd arguments in whatever format the parties proffer them, whether as
briefs or as pleading notes, and will generdly ligen to whatever syle of ord argument the
lavyers wish to present. Mogt international lawyers now expect that code provisons,
commentary, and case law will al be advanced as persuasive, with the raive weights assgned
to each influenced by the subgtantive law that gpplies to the dispute. But any lawyer arguing
before European arbitrators would nevertheless be well advised to be prepared to hand up an
outline of his argument, induding citations to authorities, before or dter he has given it.  After
al, the outline saves the arbitrators the trouble of taking notes.

10. See, e.g., ICC Rule 20.4 (The *parties shall be given the opportunity to question at a hearing any such expert
appointed by the Tribunal’); AAA International Rule 22.4 (The ‘tribunal shall give the parties an opportunity to
guestion the expert at a hearing’).

11. See eg., AAA International Rule 22.4; LCIA Rule21.2.

12. Civil lawyers should remember that, when a common lawyer refersto ‘pleadings’, heis probably referring
precisely to thoseinitial written statements.
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VIl. CONCLUSION

It is unlikely that the common law and civil law gpproaches to advocacy and proof will ever fuse
into a single st of procedures for internationa arbitration. Nor is it desrable that they should.

One of the great srengths of arbitration is its procedurd flexibility, which permits the process to
be talored to the particular needs of each case. What is emerging is rather a consensus as to a
range of procedurad options avalable to the arbitrators and the advocates in each proceeding.
While not every procedure in that range will be accepted in or is suitable for every arbitration,
there is increesngly widespread acceptance of this range as defining a set of procedures that are
unlikely to be chdlenged as unacceptable or unfar by parties from either Sde of the increasngly
less divisve common law - civil law divide,



