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Introduction

In January 2007, the Ukrainian Government rees-
tablished the Commission for Promotion of Pretrial
Settlement of Disputes Between Investors and Ex-
ecutive Bodies (the “Commission”),' a continuously
functioning consulting body that, upon both parties’
consent, will consider applications and promptly
make recommendations to the Government on re-
solving controversies and/or amending regulations.

The Commission is chaired by the First Vice Prime
Minister, who appoints the rest of its members from
the pool of executive officials responsible for imple-
menting investment policy. Organizational support
to the Commission is provided by the State Agency
of Ukraine for Investments and Innovations, an ex-
ecutive body with broad powers in these spheres (the
“Supporting Agency”). The Commission’s activity
takes the form of meetings, where it makes decisions
by voting. The Commission can hear executive of-
ficials’ reports on pending disputes as well as invite

independent experts to opine on those disputes. It can
also, in accordance with procedures set by law, request
and obrtain relevant documents and information from
“executive bodies, local authorities, enterprises, insti-
tutions and organizations of all forms of ownership.”
The establishment of the Commission is obviously a
part of the current wider effort by Ukrainian authori-
ties to attract foreign investment into the country.?

The Commission’s predecessor, which was in place
from April 2004 until December 2005, was abolished
because of a lack of interest from investors and “the
absence of an effective mechanism of commission’s
work in general and, specifically, of its cooperation
with regional commissions.”® The Government in-
troduces the following innovations, apparently in re-
sponse to investment community’s earlier criticisms:
The mention of regional-level commissions has been
deleted from the regulations; thus the need to involve
this extra link of bureaucracy has been dispensed
with. And whereas the old commission’s power was
limited to disputes “with respect to which there [was]
a threat of legal claims in Ukrainian courts,” no such
limitation is present in the new regulations; thereby
the new Commission can resolve disputes — includ-
ing disputes that may be subject to international
arbitration® — at a very early stage.

General Observations

The Commission is a forum where investors can com-
municate their concerns to high-level government of-
ficials at early stages of disputes. The Commission can
resolve controversies through the formal mechanisms
available to it and can influence decision making of
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state agencies at the origin of disputes. The latter’s
mid-level officials may justify the terms of achieved
settlements to their superiors and the general public
by reference to Commission’s recommendations.’

Furthermore, the Commission may improve the in-
vestment climate by initiating regulatory changes in
response to investors’ complaints. This may generally
address the sometimes-expressed concern that invest-
ment dispute settlements have less of a corrective
influence on the host country than investment treaty
awards.®

The Commission should probably be considered an
extension of the government rather than a neutral
body; and it is not, if it matters, a part of the judiciary.
Consequently, some investors may expect the Com-
mission ultimately to act in Ukraine’s interests when
requesting information or documents under its broad
powers, whether from state agencies or investors. A
possibility that their vulnerabilities may migrate into
other processes or stages of dispute resolution may
discourage investors.”

It should also be noted that the new regulations are si-
lent on confidentiality. According to Professor Coe, in
an investment dispute the investor “may fear disclo-
sure of trade secrets, or to litigation-prone sharehold-
ers” and the state agency “may be concerned about
the revelation of secrets bearing on national security,
or the negative publicity generated by the investor’s
allegations.”® If the new Commission addresses these
confidentiality concerns, then the number of disputes
referred to the Commission may well increase.

Furthermore, at least three state agencies will be
involved in the Commission-assisted dispute resolu-
tion: the Commission itself, the Supporting Agency,
and the body at the origin of the dispute. As Barton
Legum explained,” multiplicity of decision makers
on the state’s side could impede reaching an amicable
settlement. Such factors as the slow flow of informa-
tion about the dispute and the general complexity of
interaction between state bodies may well obstruct
the Commission’s work and make settlements unlike-
ly (and this will happen before initiation of investment
treaty arbitration rather than after, as was generally
the case in the Mr. Legum’s example). The communist
heritage of inefficient state bureaucracy may be an ad-
ditional aggravating factor.

Another observation is that the Commission’s activity,
being limited to investors” disputes with executive bod-
ies, probably does not extend to cases of alleged denial
of justice in Ukrainian courts, such as the recently set-
tled case of Western NIS Enterprise Fund v. Ukraine."

As to the possibility of a parallel mediation, the Com-
mission’s activity is likely to be compatible with such
a process. Moreover, the new regulation allows the
Commission to ‘involve . . . specialists as independent
experts for consultations.’

The Commission’s authority probably does extend to
the cooling off period, i.e. the period after the notice
of investment treaty claim, but before the request
for arbitration.!" Furthermore, the submission of a
dispute to the Commission is unlikely to constitute
a notice letter or a request for arbitration because
the Commission does not formally represent the
Government.'?

Sometimes there may be no investment treaty claim
on the horizon at all, for such reasons as lack of facts
to establish a prima facie case or the high costs of
investment treaty arbitration. Will state agencies, in-
cluding the Commission, in such cases be less prone
to meet the investors’ concerns?'® The Commission’s
success will of course much depend on the existence
among its members of a genuine willingness to ad-
dress needs of foreign investors.

The Commission may help resolve disputes before they
become significant bones of contention between inves-
tors and state agencies. It is an example of a structure
moving away from dispute resolution towards dispute
avoidance."* The re-establishment of the Commission
is at a minimum a step in the right direction.
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