
January 29, 2024 - On January 16, 2024, Vice Chancellor Paul A. Fioravanti, Jr. of the Delaware Court of Chancery

issued a decision in Icahn Partners LP et al. v. Francis deSouza et al., reminding the public that, under Delaware law, only

limited instances exist where a director nominated by a stockholder can share con�dential company information with

that stockholder.  As a result, the court determined that plainti�s, stockholders of life sciences company Illumina who

received con�dential and privileged information concerning Illumina from the director they nominated, improperly

included that information in a lawsuit against individual defendants related to the company and granted defendants’

motion to strike the information from the lawsuit. Directors who have been appointed by stockholders should note the

court’s ruling because they may be precluded from sharing information with those stockholders, even where the

stockholders nominate or employ that director.

Background

In February 2023, plainti�s Icahn Partners LP, Icahn Partners Master Fund LP and Matsumura Fishworks LLC, each

controlled by Carl Icahn, became stockholders of Illumina,  owning in total about 1.4% of Illumina’s outstanding

common stock. A few months later, plainti�s proposed a three-candidate slate, including Andrew Teno, an employee of

an Icahn a�liate.  Illumina’s stockholders elected Teno to the company’s board of directors.

Teno agreed to abide by the company’s code of conduct, which prohibited him from using or giving to others any trade

secrets or con�dential information of the company, except as necessary for the proper performance of his duties.

Nevertheless, Teno shared privileged and con�dential company information with Icahn a�liates.  Plainti�s used this
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information to draft their complaint, bringing claims that individual company defendants had breached their �duciary

duties.

As a general rule, “directors are entitled to privileged communications delivered to the corporation or the board.”

Here, defendants did not dispute Teno’s right to Illumina information covered by the attorney-client privilege.  Rather,

the issue before the court was whether Teno was authorized to share that privileged material with the plainti�s, who

used the information in a complaint against the company’s directors.  While directors possess certain rights to

company information, the court noted that “this court has not developed a bright-line rule” about what a director can

do with that information.

Directors’ Access to Corporate Information

The court began its analysis by restating the well-established rule that corporate directors possess broad rights to

receive and review company information. Additionally, the court stated that directors may also be permitted to access

“legal advice provided to the board before their tenure if they have a present need for that information to perform their

�duciary duties.”  Thus, Teno possessed broad rights to information about Illumina, extending to privileged material.

Shareholders’ Access to Corporate Information and the Circle of Con�dentiality

The court then turned to whether the plainti�s were entitled to receive the privileged information about Illumina.

Plainti�s argued that they were entitled to receive the information because Teno was their board nominee and

employed by a separate Icahn-controlled entity.  Additionally, plainti�s argued that they were “joint clients” with

regard to privileged information shared with Teno, and thus had an equal right to that information.  The court rejected

these arguments, writing that “a director may share a corporation’s privileged communications with the director’s

designating stockholder” only under speci�c limited circumstances.

Pursuant to Delaware law, a director may disclose privileged or con�dential company information to a stockholder only

where: “(1) the director is designated to the board by the stockholder pursuant to contract or the stockholder’s voting

power, or (2) if the director also serves in a controlling or �duciary capacity with the stockholder.”  For the �rst

exception, the court noted express contractual rights, such as those in a stockholders’ agreement, present in prior

designated-director cases.  For the second exception, the court highlighted a series of “one brain” cases  in which

the director “controlled or served in a �duciary capacity with the stockholder” pursuing the information. In such cases,

the director was unable to divide her brain between her role as a director and her role “controlling or as a �duciary” of

the entity seeking information.

Here, the court stated that the plainti�s “[did] not have a contractual right to appoint a director” and did not control the

Illumina vote during Teno’s election, considering they owned less than two percent of Illumina’s outstanding stock.

Further, Teno “[did] not serve in a �duciary role for any of the [p]lainti�s.”  Thus, there was no concern that Teno was a

dual-�duciary and would therefore fall into the same category as the “one brain” cases.

Moreover, the court stated that it was not reasonable for Teno to have believed that he could share Illumina’s privileged

information with the plainti�s, since he had agreed to follow the company’s code of conduct.

Conclusion

The court held that plainti�s had not demonstrated that they fell within the “circle of con�dentiality” that would allow

Teno to share Illumina’s privileged information with them,  noting the fact that the public cannot access that

information does not permit its unauthorized dissemination and use.  Although the con�dential information did not

“neatly �t into the four categories that permit the court to strike information from a pleading” under Rule 12(f) , as a

remedy for Teno’s unauthorized distribution of Illumina’s privileged information and plainti�s’ unauthorized use of it, the

court granted defendants’ motion to strike the information from the complaint.  In so doing, the court stated that
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Delaware case law demonstrates that the court has “broad power to protect con�dential information” and to create a

suitable remedy if such information is “improperly interjected into litigation.”  The court followed the directions of

Delaware’s former Chief Justice, then-Chancellor, Strine in the related circumstances of Wal-Mart Stores, Inc. v. Indiana

Elec. Workers Pension Tr. Fund IBEW, concluding that “‘if you have someone else’s stu� and you shouldn’t have that,

then you [have] got to give it back’ and may not use it for any purpose.”

Interestingly, the court did not address whether Teno should bear liability for improperly sharing Illumina’s information in

breach of both his �duciary duty to the company and the company’s code of conduct. However, directors who have

been appointed by stockholders should keep the court’s ruling in mind because they may be precluded from sharing

information with those stockholders, even where the stockholders nominate or employ that director.

For more information about this case, please contact Dan Weiner, Chuck Samuelson or Gabrielle Gorelik.
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