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ew arbitration legislation enacted by the
Kingdom of Bahrain on July 2, 2009
makes it the first country in the world to
create the equivalent of a free trade zone for arbitration. That legislation, Legislative Decree No. 30
(The Decree), gives parties to an agreement calling
for international arbitration the option of holding
the arbitration in Bahrain without concern that the
courts of Bahrain might interfere with, or set aside,
the resulting award, as long as the parties seek to
enforce the award only in another country. The
result is the creation of what this article will call
the Bahrain “Free Arbitration Zone.”
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about arbitrating international commercial disputes in the Middle
East.
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The new legislation also creates a new Bahrain
Chamber for Dispute Resolution (BCDR), which
is intended to become both a Bahraini national
and a Middle Eastern regional arbitration center
that will be run with the help of the American
Arbitration Association (AAA). Creating an international arbitration center from scratch is not an
easy proposition, especially in a part of the world
in which users of arbitration have been critical of
the judicial structure within
which arbitration has up to now
had to be conducted. In spite of
the convenience of having regional arbitration centers in the
Middle East, many corporations
have remained cautious about siting arbitrations there out of concerns that local courts are inexperienced in dealing with arbitration and that awards against
influential local parties (especially those connected with or
favored by governments) might
simply be set aside.

tion in the other party’s home country, especially
if the other party is considered influential there.
Rather, they will look for a neutral site, reasonably convenient to both parties, with a friendly
arbitration law, in which the courts have acquired
a reputation for respecting arbitration awards.
Every drafter of dispute resolution agreements
has his or her preferred list of sites in various
parts of the world. But very few, at least from
outside the region, would include
a location in the Middle East on
that list.
Users of arbitration have been
reluctant to conduct arbitrations
in the Middle East for two principal reasons. The first is that the
courts there have little or no
track record showing an understanding of international arbitration, or of respecting and enforcing arbitration awards. Indeed,
the information available tends to
create anxiety about the fate of an
arbitration award when it reaches
the courts.
The second concern is how
courts in the Middle East are
likely to treat awards that may be
seen as inconsistent with Shari’a
law, which in many Middle
Eastern countries has the force of
public policy. For example, Shari’a
law forbids the charging or payment of interest. Since many
other legal systems deal with the
time value of money in terms of
interest, this can create special
problems in enforcing arbitration
awards that emerge from those
systems.
The Bechtel Case. The Bechtel
case presents a vivid example of
what parties fear about siting an
arbitration in the Middle East.2 In July 2000,
International Bechtel Co. Ltd. and the Department of Civil Aviation of the Government of
Dubai submitted a contractual dispute to arbitration at the Dubai Chamber of Commerce and
Industry. 3 The Dubai Chamber appointed a
prominent Swiss lawyer as the sole arbitrator,
and the arbitration was conducted under the laws
of Dubai at the Dubai Chamber.4 On Feb. 20,
2002, after hearing evidence and statements from
at least 15 witnesses, the arbitrator issued an
award in favor of Bechtel for $24.4 million.5
The Dubai government sought to overturn the
award. It filed a complaint in the Dubai Court of
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The Problem: Lack of Confidence in the Local Courts
The primary objective of users
of arbitration in designating the
site for an arbitration in a dispute
resolution clause is to select a
location from which a fair and
enforceable arbitration award
may be expected to emerge. Convenience is important, as is the
availability of qualified arbitrators and counsel. There are those
who believe that the quality of
the local cuisine also plays a part.
But overriding all other considerations is finding a neutral
forum in which neither party
feels at a disadvantage, and where
the courts will support the arbitration process
and not second-guess the arbitrators.
Under the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
(New York Convention), the treaty that governs
the enforcement of arbitration agreements and
awards around the world, the courts of the country where the arbitration takes place have jurisdiction to set aside any arbitration award made in
that country.1 Selection of the site of the arbitration has therefore, up until the new Bahraini law,
carried with it the selection of which courts will
have a primary role in reviewing any award.
Most parties will decline to locate an arbitra76
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First Instance, arguing that the arbitrator’s warning to the witnesses at the hearing that they were
“bound to tell the truth” and could face “severe
consequences” for not doing so was insufficient,
because Dubai law requires witnesses to declare,
“I swear by the Almighty to tell the truth and
nothing but the truth.”6 On Nov. 16, 2002, the
Dubai Court of First Instance ruled in the government’s favor and vacated the award because
the arbitrator did not administer the oath to witnesses in the proper local form. Bechtel appealed
to the Dubai Court of Cassation, which affirmed
the lower court’s decision.7
While its appeal in Dubai was pending,
Bechtel also filed petitions for judicial recognition and enforcement of the arbitration award in
the United States and France. The U.S. federal
district court initially denied a motion by the
Dubai government to dismiss and stayed proceedings pending the appeal to the Dubai Court
of Cassation, while noting that the reasoning of
the Dubai lower court in nullifying the award
“registers at the hypertechnical fringe of what
Americans would call justice.”8 Nevertheless,
after the Dubai Court of Cassation affirmed the
lower court’s decision, the U.S. court dismissed
Bechtel’s petition on grounds nearly as technical.
The court concluded that Bechtel was not entitled to relief under the New York Convention
because the United Arab Emirates, of which
Dubai forms a part, was not then a signatory to
that convention. The court also found that relief
was unavailable under the Federal Arbitration Act
because the parties had not agreed that a judgment on the award could be entered in an
American court, as required by Section 9 of the
FAA.9
Bechtel fared better in France, where the Paris
Court of Appeal affirmed the ex parte enforcement order issued by the Paris Court of First
Instance on the ground that the annulment by
the Dubai Court of Cassation applied only to the
UAE and was without international effect.10 But
Bechtel’s ultimate success in France did little to
allay fears that Middle Eastern courts might
again interfere unduly with arbitrations sited in
the region. Users of arbitration remained
alarmed by the decisions of the courts of Dubai,
which received widespread negative attention.11
Set-Aside Proceedings under the New York Convention. The New York Convention provides for
three kinds of interaction between the courts of
contracting states and parties to an arbitration
agreement or award. First, Article II.1 requires
contracting states to recognize and enforce
agreements to submit to arbitration differences
that are capable of being settled by arbitration.
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Article II.3 requires a court of a contracting state
to refer to arbitration a dispute brought before it
that is the subject of such an arbitration agreement.
Second, Article III of the New York Convention requires courts of contracting states to
recognize and enforce awards made in another
signatory country. Article V.1 of the convention
provides a limited list of reasons for which a
court may refuse to enforce an award, including
technical or procedural deficiencies in the arbitration agreement or process. Article V.2 of the
convention permits, but does not require, a court
to refuse enforcement based on the law or the
public policy of the enforcing state.12 Article VI
permits a court to stay proceedings while an
application to suspend or set aside is pending, as
the U.S. court did in its first Bechtel decision.
In Article V.1(e), the New York Convention
provides for the third—and most important for
those selecting a site of arbitration—type of
interaction with the local courts. That article
permits a court to refuse to enforce an award that
has been suspended or set aside by the courts of
(1) the “country in which ... the award was
made,” or (2) the country “under the law of
which the award was made.” 13 By recognizing
judicial set-aside as a reason why an enforcing
court may refuse to recognize an arbitration
award, the New York Convention indirectly, but
effectively, confers the power to set aside or suspend an arbitration award on either the courts at
the site of the arbitration or the courts of the
country whose law the parties have chosen to
govern the arbitration.
The New York Convention articulates no
standard to guide a court in deciding whether to
suspend or set aside an award, nor does it provide
users of arbitration with insight regarding
whether or when courts might decide to exercise
that power. The absence of guidelines in the convention itself has greatly influenced users of
international arbitration to prefer to arbitrate in
jurisdictions with well-established records for
exercising restraint in using the power to set
aside awards.
Designing a Solution to the Problem:
The Free Arbitration Zone
For its new international arbitration center to
succeed in attracting business from outside the
country, Bahrain needed to provide assurance to
the international community that its courts
would show appropriate respect for the decisions
made by arbitrators. One way to do that would
be to wait 20 or 30 years, to allow time for
Bahrain and the BCDR to be written into a few
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arbitration agreements and to allow the resulting
awards to be respected by the courts.
Instead, Bahrain chose to address these concerns directly by removing its courts altogether
from the picture (except when awards are to be
enforced in Bahrain), thus creating the Free
Arbitration Zone. To understand how it did so, it
is necessary to look at the structure of Legislative
Decree No. 30.
The BCDR’s Two Types of Jurisdiction. The
Decree confers two types of jurisdiction on the
new BCDR. The first is called “Jurisdiction
under the Law,” and the second is called “Jurisdiction by Party Agreement.” As discussed below,
each represents a different facet of Bahrain’s
modernization efforts.

tions; insurance; franchising; joint ventures;
other forms of industrial or commercial cooperation; and transporting goods or passengers
by air, sea, or land.16
Disputes administered under the BCDR’s
Jurisdiction under the Law will be heard by panels of three arbitrators, two of whom will be
judges of the Bahraini courts who will have received special training from the BCDR and the
AAA.17 The third arbitrator will be appointed
under the rules of the BCDR. The arbitrators
will be required to respect the parties’ agreement
on the governing substantive law only so long as
the provisions of that law “are not inconsistent
with the public policy” of Bahrain; in the absence

Legislative Decree No. 30 permits parties to agree to
arbitrate a dispute before the BCDR, with no requirement
as to the amount in controversy, and no requirement
that the dispute be international or commercial.
Jurisdiction under the Law authorizes referrals
to the BCDR of two types of disputes that would
otherwise have been heard by the Bahraini
courts. The first type comprises disputes brought
by or against financial institutions licensed under
the terms of the Law of the Central Bank of
Bahrain when the amount in controversy exceeds
500,000 Bahraini Dinars (approximately US$1.33
million).14
The second type of dispute to be sent to the
BCDR as part of its Jurisdiction under the Law
consists of all “international commercial disputes” in which the same amount or more is in
dispute. The Decree specifies that:
A dispute is international if the headquarters of
one of the parties to the dispute, the place
where a substantial part of the obligations arising from the relationship is performed, or the
place with which the subject matter of the dispute is most closely related, is located outside
the Kingdom (of Bahrain).15
A dispute is commercial:
if its subject matter concerns relationships of a
commercial nature, whether contractual or
not, including any transactions or agreements
for the supply, exchange, or distribution of
goods or services; commercial management or
agency; leasing; factory construction; consultancy services; engineering projects; licensing;
investment and financing; banking transac78

of such an agreement, the arbitrators will apply
Bahraini law.18 Non-Bahraini lawyers may represent parties to these cases only if Bahraini counsel
licensed to appear before the Cassation Court
also participate.19
These provisions effectively create a specialized international commercial court in Bahrain.
The Bahraini judiciary will control decision-making by a margin of two to one, but the judges
who hear the financial and international commercial disputes will be trained to deal with
them. This alone should enhance Bahrain’s
standing as a Middle Eastern banking and financial center.
Jurisdiction by Party Agreement, by contrast,
depends on contract. The Decree permits parties
to agree to arbitrate a dispute before the BCDR,
with no requirement as to the amount in controversy, and no requirement that the dispute be
international or commercial. It is only necessary
that “the parties agree in writing to settle it
through the chamber.”20
Disputes referred to the BCDR for arbitration
under its Jurisdiction by Party Agreement will be
governed by arbitration rules developed by the
BCDR in cooperation with the AAA, and will be
administered by the BCDR under a joint venture
with the AAA called the BCDR-AAA. 21 This
arrangement was designed to give the BCDR
access to both the AAA’s experience in administering international arbitrations and its panels of
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arbitrators. Both organizations will stand behind
arbitrations administered under the Jurisdiction
by Party Agreement provisions of the Decree.
The Decree grants parties great flexibility
under the Jurisdiction by Party Agreement. First,
unlike disputes submitted under the Jurisdiction
under the Law, the Decree provides no public
policy constraints for the choice of substantive
law. Rather, it provides that the tribunal shall
determine the appropriate substantive law to
apply only “if the parties do not agree on the
applicable choice of substantive law.”22 Second,
for disputes submitted under this jurisdiction, the
Decree permits party representation by nonBahraini lawyers without the need to associate
with local counsel.23
The Free Arbitration Zone. Under the BCDR’s
Jurisdiction by Party Agreement, the parties have
the additional option of conducting their arbitration within the Free Arbitration Zone, cutting off
all recourse to the courts of Bahrain to challenge
any subsequent arbitration award, unless that
award is to be enforced in Bahrain. To take
advantage of this option, the parties must agree in
writing that: (1) a law other than that of Bahrain
will govern any dispute between them, (2) the
parties will not challenge any award that may
result before the courts of Bahrain, and (3) any
challenge will, instead, be brought only before the
courts of the country whose law has been chosen
to govern the dispute. The source of this authority is Article 25 of the Decree, which provides:
Without prejudice to the procedures set forth
in Articles 23 and 24 of this law concerning
the enforcement of the Dispute Resolution
Tribunal award, parties to the dispute shall not be
entitled to appeal for the annulment of the Dispute
Resolution Tribunal award in accordance with
Article 24 of this law if the parties have agreed in
writing [1] that foreign law will govern the dispute, [2] that they will not challenge the award
before the courts of Bahrain, and [3] that any challenge against the award shall be before the competent authority in another state.24
The New York Convention, as has been seen,
permits a proceeding to vacate an arbitration
award to be brought before either the courts of
the country in which the arbitration has taken
place, or the courts of the country “under the law
of which” the award was made.25 Article 25 creates the Free Arbitration Zone by permitting the
parties to elect the latter of those options, to the
exclusion of the former, in their agreement.26
Thus, for example, if the parties agree that any
dispute between them will be submitted to arbitration in Bahrain, but under Swiss law, and that
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any challenge to the award must be brought in
the courts of Switzerland and may not be brought
in the courts of Bahrain, then they may conduct
their arbitration in Bahrain without any concern
about interference from the Bahraini courts.
The Arabic text of the Decree creates a slight
ambiguity by using the phrase b-il-buTlaan
(
) to provide that the parties shall not
be entitled to appeal “for annulment” of the
award. One might have expected the Decree
) (to set aside) or
to use either bi-naqD (
b-ilghaa` (
) (to cancel), which are the terms
used in the Arabic versions of the New York
Convention27 and the UNCITRAL Model Law
on International Commercial Arbitration, 28
respectively. Practically speaking, however, the
legislation should have the same effect as if the
more conventional terms had been used. The
only provision of any Bahraini law that grants
jurisdiction to local courts to hear appellate challenges to BCDR-AAA awards issued pursuant to
the chamber’s Jurisdiction by Party Agreement is
Article 24 of the new Decree, which uses the
same phrase b-il-buTlaan to allow parties “to
appeal to the Cassation Court for the annulment
of the Dispute Resolution Tribunal award.”29 If
the parties have entered into the written agreements necessary to take advantage of the Free
Arbitration Zone, however, Article 25 provides
that the parties are not entitled to make such
appeals, cutting off the only jurisdictional route
provided by law to the Bahraini courts.
A Remaining Role for the Courts
Although proper invocation of the Free
Arbitration Zone will prevent the Bahraini courts
from entertaining a proceeding to set aside an
arbitration award between parties that elect it,
that election does not remove the local courts
from all contact with BCDR-AAA awards and
proceedings, or their attendant arbitration agreements.
First, under Article II of the New York Convention, the Bahraini courts will retain jurisdiction and the obligation to enforce an agreement
to arbitrate.
Second, the Bahraini courts will also retain
jurisdiction, and an obligation to enforce, an
award resulting from such an arbitration, if either
party chooses to enforce it in Bahrain. But the
Decree distinguishes for purposes of enforcement
between tribunal awards, depending on the type
of jurisdiction exercised by the BCDR. Article 15
provides that an award issued pursuant to the
BCDR’s Jurisdiction under the Law “shall be
deemed a final judgment by the courts of Bahrain
… [and] shall be enforceable unless the Cassation
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INTERNATIONAL
Court orders its suspension .…”30 Article 23 provides that an arbitration award issued pursuant to
Jurisdiction by Party Agreement shall be enforced like any other arbitration
award subject to the New York
Convention.
Therefore, if asked to enforce
an award resulting from the
BCDR-AAA’s Jurisdiction by
Party Agreement in Bahrain, the
Bahraini courts retain the ability
to refuse enforcement or stay
proceedings for any of the reasons enumerated in Articles V
and VI of the New York Convention. These grounds are
echoed in the Decree.31 And one
of the grounds on which recognition and enforcement of an
award may be refused is if the
tribunal award contradicts the
public policy of Bahrain.32 The
use of the Free Arbitration Zone
thus only prevents Bahraini courts from setting
aside an arbitration award destined to be enforced elsewhere; it does not require them to
enforce that award within Bahrain.33
By allowing the Bahraini courts to refuse
enforcement of an award for all of the reasons
permitted by the New York Convention, includ-

ing that of public policy, Legislative Decree No.
30 should ensure that the adoption of the Free
Arbitration Zone will not result in the enforcement within Bahrain of any
award offensive to the country’s
public policy, including Shari’a
law. Of course, one would hope
that an award destined to be
enforced in Bahrain would be
written with sufficient sensitivity
to local concerns that it would
avoid offending Bahraini policy
in the first place.

The legislative
decree creates a
Free Arbitration
Zone by allowing
the parties to
agree not to seek
enforcement
or annulment
of the award
in Bahrain.

Conclusion
Parties who qualify for and
elect the Free Arbitration Zone,
and who do not intend to enforce the resulting arbitration
award in Bahrain, have a significant new option. They may
agree to hold their arbitration in
one of the most friendly and
convenient locations in the Persian Gulf, under
any law other than Bahrain’s to which they may
agree, and under rules written and administered
by the BCDR with the help of the AAA. And
they may do so without concern that the courts
of Bahrain will interfere with or set aside the
n
award of the arbitrators.
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