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TRUSTBUSTERS

The Warren Court:
A Distant Mirror?
Part III—“So we beat on,
boats against the current”

1

BY WILLIAM KOLASKY

O

N THE MORNING OF JANUARY 20, 1961,
the city of Washington, DC lay in a white blanket of
freshly fallen snow. By noon, the sun was shining in a
bright blue sky, but with a wind chill making the temperature feel near zero. When Chief Justice Earl Warren administered the oath of office to John F. Kennedy shortly after noon,
the new president—who at age 43 was a quarter century younger
than Warren––stood erect before the Chief Justice with his hand
raised to take the oath, dressed elegantly with only a morning
coat and striped trousers to protect him from the chill winds.
After taking the oath, Kennedy declared in his inaugural address
that “the torch has been passed to a new generation of
Americans.” Photographs of the ceremony show the outgoing
president, Dwight Eisenhower—who had just turned 70, making
him the oldest president to serve up to that time—seated behind
Kennedy, bundled in a black overcoat, with a white scarf around
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his neck and a top hat on his knee, seeming to underscore
Kennedy’s message of generational change.2
John F. Kennedy’s inauguration came shortly before the midpoint of Earl Warren’s 15-year tenure as Chief Justice. Over the
remainder of Warren’s time on the Court, Kennedy and, after his
assassination, President Lyndon B. Johnson, would appoint four
new justices to the Court: Byron White, Arthur Goldberg, Abe
Fortas, and Thurgood Marshall. These four new justices solidified
a liberal majority on the Court and provided further support for
strong antitrust enforcement. As a result, during the last four
years of Warren’s tenure as Chief Justice, the Court decided
every single antitrust case it heard in favor of the plaintiffs—23
consecutive cases in all.
In this final article of our three-part series on the Warren
Court, we will first look at the backgrounds of the two new justices who had the greatest impact on the antitrust record of the
Warren Court: Byron White and Abe Fortas.3 We will then step
back to examine what lessons we can take from the Warren
Court’s antitrust decisions that may inform the current debate
over antitrust policy in what many have termed a new Gilded Age.4

The Two New Justices: Byron White and
Abe Fortas
Byron White: “The ideal New Frontier judge.” 5 Prior to John F.
Kennedy’s inauguration, a split had already developed on the
Warren Court between the five progressive justices who supported strong antitrust enforcement—the Chief, Hugo Black,
William O. Douglas, Tom Clark, and William Brennan—and the
four more conservative justices—Felix Frankfurter, John Marshall
Harlan II, Potter Stewart, and Charles Evans Whittaker. Justice
Whittaker was the first of these more conservative justices to
retire, doing so early in 1962.
To replace Whittaker, Kennedy chose Byron White, who was
then serving as the Deputy Attorney General under the president’s younger brother, Bobby Kennedy.6 When he nominated
White to the Court, President Kennedy described him “the ideal
New Frontier judge.”7 Byron White, indeed, seemed almost a
Lancelot-like figure in Kennedy’s modern-day “Camelot.”8 At the
University of Colorado, White had been a star in all three major
sports—football, basketball and baseball—earning the nickname
“Whizzer” (which he hated) during his sophomore year.9 Not only
was White the first Colorado player to be named an All-American
in football, but the National Invitational Tournament, played in
Madison Square Garden, was created in part to give White a
chance to showcase his basketball skills to New York sports
writers.10
After graduating as student body president, class valedictorian, and a star athlete in three sports in 1938, White won a
Rhodes scholarship, which he deferred for a semester to play for
the NFL’s Pittsburgh Pirates (now the Steelers) for a then-record
salary of $15,800, which he used to fund his legal education.11
After his first season in the NFL, White studied at Oxford for a
short time, until the outbreak of World War II in September 1939
forced him to return to the United States. It was in England that
White first met Jack Kennedy, whose father was then serving as
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the U.S. ambassador to the Court of St. James.12 After returning
to the United States, White enrolled in Yale Law School while continuing to play football in the NFL, now for the Detroit Lions,
where he led the league in rushing in 1940 and 1941. White was
inducted into the College Football Hall of Fame in 1954.
After Pearl Harbor, White enlisted in the Navy, serving as a
naval intelligence officer in the South Pacific where he met his
future fellow justice, John Paul Stevens, who was serving there
as well.13 While serving in the Navy, White became reacquainted
with Jack Kennedy when he was assigned to write a report on the
sinking of PT-109, a torpedo boat Kennedy had commanded, in
which he nearly lost his life.14
White returned to finish his law degree at Yale after the war,
where he again graduated as the valedictorian of his class, this
time with the highest grade point average at the school in more
than two decades, a remarkable achievement for someone who
had played professional football during most of his time there.
White went on to clerk for Chief Justice Fred Vinson, making him
the first Supreme Court justice to have served as a clerk on the
Court.15
After his clerkship, White returned to Colorado in August 1947
to practice law in Denver. He joined a four-lawyer firm that eventually grew to become Davis Graham & Stubbs—now the third
largest firm in Denver, with over 141 lawyers.16 White’s practice
there was mostly as a transactional lawyer. He tried only a handful of cases, almost all minor criminal matters, by appointment
of the court.17 White was active in local Democratic politics, but
mostly only at the neighborhood level.18 He did, however, support
Jack Kennedy’s campaign for president from the beginning, and
ended up helping to run his campaign in Colorado. White ultimately became the national chairman of Citizens for Kennedy, a
nonpartisan group seeking to attract support from independents
and Republicans. White’s efforts on Jack Kennedy’s behalf led
to his appointment to serve as Deputy Attorney General.19
From the day Justice Whittaker informed the president in March
1962 that he wished to retire from the Court because of mental
exhaustion, Byron White was JFK’s first choice to replace
Whittaker.20 Bobby Kennedy was heavily reliant on White to help
manage the Department of Justice, and initially resisted White’s
nomination.21 The younger Kennedy, therefore, sought to suggest
other candidates. He was particularly enamored of the idea of
appointing Judge William Hastie of the Third Circuit so that his
brother could become the first president to appoint an AfricanAmerican to the Supreme Court. But Bobby was chastened when
he met with Chief Justice Warren to seek his advice. He later
recalled that Warren “was violently opposed to having Hastie on
the Court,” because he was “not a liberal” and would be “opposed
to all the measures that we are interested in.”22 With Hastie eliminated from consideration, President Kennedy quickly nominated
his own first choice, Byron White.
The President’s nomination of White was widely praised, both
by lawmakers and editorial writers across the country.23 His nomination sailed through the Senate Judiciary Committee after a
hearing that lasted only 90 minutes, with Senator Philip Hart setting the tone by observing that “this is the first appointment of
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a player for the Detroit Lions to the Supreme Court.” 24 The full
Senate confirmed White by a voice vote on a motion for unanimous consent. The entire process took less than a month from
the day Whittaker informed the president of his wish to retire.
Abe Fortas: The Washington insider.25 When Felix Frankfurter
retired a few months later in 1962, Kennedy appointed his
Secretary of Labor, Arthur Goldberg, to what at the time was
viewed as the “Jewish seat” on the Court.26 Goldberg had earned
Kennedy’s gratitude by successfully mediating a labor dispute
between U.S. Steel and the steelworkers union, in which he pressured the union to agree to a “non-inflationary” wage increase
with an implicit understanding that the steelmakers would also
hold prices steady.27 When U.S. Steel announced a 3.5 percent
price hike two weeks later, quickly followed by the other major
steel producers, President Kennedy had Bobby Kennedy convene
a grand jury to investigate the steel executives. Acting at the
Attorney General’s direction, FBI agents called executives at their
homes at 3 a.m., tapped their phones, and subpoenaed their
bank accounts and tax records. Under the threat of criminal
prosecution, the steelmakers “capitulated and agreed to rescind
the price increase[s]”.28
For Goldberg, the first in his family to go to college, an appointment to the Supreme Court was the dream of a lifetime.
Unfortunately, his tenure on the Court proved to be short. After
Lyndon B. Johnson became president on November 22, 1963, following Kennedy’s assassination, LBJ wanted to find a place on
the Court for his long-time friend and consigliore, Abe Fortas.29
Believing the country was not ready for a Supreme Court with two
Jewish justices, Johnson felt the only way to put Fortas on the
bench was to push Goldberg off it. Johnson therefore offered
Goldberg the UN ambassadorship with Adlai Stevenson’s death
in July 1965. In trying to persuade Goldberg to accept, Johnson
appealed to his sense of patriotic duty as a former OSS officer
during World War II and led Goldberg to think he might pick him
to be his running mate in 1968.30 The tactic worked: Goldberg
agreed to make room for Fortas, hoping that by doing so he
might be able to persuade Johnson not to get too deeply
enmeshed in Vietnam—something he was unable to do.
Fortas, like White, had graduated from Yale Law School, where
he had compiled a record almost as impressive as White’s, finishing near the top of his class and serving as editor-in-chief of
the Yale Law Journal.31 While a student, Fortas caught the eye of
three of the school’s best-known professors: Jerome Frank,
William O. Douglas, and Thurman Arnold, all of whom went on to
hold senior positions in New Deal agencies and played important
roles in advancing Fortas’s career.
After Fortas graduated from Yale in June 1933, Jerome Frank
brought him to Washington to work with him at the Agricultural
Adjustment Administration.32 Two years later, Fortas returned to
New Haven to teach at Yale, where his new wife and future law
partner, Carolyn Agger, was still a student.33 While there, Fortas
commuted back and forth to Washington to work on a study with
his former professor, William Douglas, who was then serving as
an SEC commissioner. When Douglas became the chair of the
Commission in 1937, he brought Fortas back to Washington full-

While Byron White and Abe For tas had always
seemed the best and the brightest in all they
had done, they managed to write what many
now view as four of the wor st U.S. antitr ust
opinions ever.

time to serve as assistant director of the SEC’s Public Utilities
Division.34 Then, in 1939 when he was appointed to the Court,
Douglas helped Fortas find a new position at the Department of
Interior, where he stayed until the end of World War II, serving for
the last five years as the Department’s Under Secretary.35
After he left Interior, Fortas reunited with the third of his Yale
professors, Thurman Arnold, to form a new law firm, Arnold &
Fortas, which became Arnold, Fortas & Porter when Paul Porter
joined them one year later.36 For the next two decades, Fortas
served as the de facto managing partner of the firm.37 Over this
period, Fortas developed a reputation both as a quintessential
Washington insider and as a skilled litigator with a remarkable
record of success in litigating against the government, particularly in antitrust cases.
In 1965, when President Johnson offered to name him to the
Court to replace Goldberg, Fortas tried to decline the offer—in
part because it represented a substantial cut in salary.38 After
spending weeks trying to convince Fortas to reconsider, Johnson
finally forced Fortas’s hand by asking him to come to the White
House for a press conference Johnson had called to announce
that he was sending 50,000 more troops to Vietnam. When
Fortas arrived, Johnson told Fortas he was also going to announce
that he was appointing Fortas to the Court, telling him “if those
fifty thousand individuals could sacrifice for their country, Fortas
could too.”39 Feeling he had no choice, Fortas accompanied
Johnson to the press conference, although he later claimed, “To
the best of my knowledge and belief, I never said yes.”40
As things turned out, Fortas might have been better off had he
said no. Just three years later, when Earl Warren wrote to
Johnson in June 1968 that he intended to resign from the Court,
Johnson insisted—against the advice of his advisers—on nominating Fortas to replace Warren as the Chief Justice and an old
Texas crony, Homer Thornberry, to fill Fortas’s seat as an associate justice.41 Confident of their ability to retake the White House
in the fall election, Republican senators objected to a lame duck
president filling two seats on the Court during his last few
months in office. They mounted a serious effort to block Fortas’s
nomination, in which they were joined by most Democratic senators from southern states, who were upset at the Warren
Court’s civil rights record.42
During the Labor Day recess, the opponents to Fortas’s nomination uncovered evidence contradicting his testimony at his
nomination hearings denying that he had continued serving as an
adviser to LBJ while on the Court.43 They also found that Paul

Porter had helped Fortas supplement his Supreme Court salary
by securing funding from their firm’s large corporate clients to
pay Fortas the “exorbitant sum” of $25,000 annually for teaching a summer law seminar at American University.44 Armed with
this evidence, the opponents threatened to filibuster when
Fortas’s nomination reached the Senate floor. Realizing they did
not have the votes to override a filibuster, Johnson and Fortas
agreed to withdraw his nomination.45
Seven months later, revelations emerged that, as a justice,
Fortas had received $20,000 for speeches from the family foundation of a former client under investigation for stock fraud.
Facing potential criminal prosecution for not disclosing these payments during his confirmation hearings, Fortas resigned from the
Court in May 1969.46 To compound his disgrace, the younger
partners at the firm he had founded refused to take him back
and dropped his name from the firm, which then became simply
Arnold & Porter.47 President Johnson summed it up well when he
said, following Fortas’s resignation: “I made him take the justiceship. In that way I ruined his life.” 48
“The Best and the Brightest.” It may be unfair, but in terms
of their resumes and the antitrust opinions they wrote for the
Warren Court, one cannot help but be reminded of David
Halberstam’s classic book about the Kennedy-Johnson foreign
policy team (in particular, Robert S. McNamara and McGeorge
Bundy) whose brilliance and hubris resulted in the U.S. stumbling
into an unwinnable war in Vietnam to which he gave the ironic
title, The Best and the Brightest.49 While Byron White and Abe
Fortas had always seemed the best and the brightest in all they
had done, they managed to write what many now view as four of
the worst U.S. antitrust opinions ever.50
Utah Pie v. Continental Baking Co.51 In Utah Pie, the Court, in
an opinion by Justice White, held that the three defendants—all
large national companies—had violated the Robinson-Patman
Act by selling frozen pies at discriminatorily low prices in Salt
Lake City, as compared to their other markets. The Court’s decision provoked an immediate round of criticism.
The first to weigh in was Ward Bowman, an economist who
taught with Robert Bork at Yale.52 In an article appearing shortly after the Utah Pie decision was issued, Bowman accused the
Court of converting the antitrust laws, which were “designed to
promote competition,” into laws that “hamper the competitive
process.” 53 Bowman explained that the local price cuts in question had been a response to the entry of a new competitor, Utah
Pie, which had substantially undercut the defendants’ prices.
While the defendants’ price reductions had initially enabled them
to recapture a large share of the market, Utah Pie’s share had
later rebounded and its sales and profits actually increased after
it further reduced its own prices in response.54 To Bowman, this
was just the type of price competition the antitrust laws should
encourage because it had served to increase output and reduce
prices to the benefit of consumers.
So what happened after the Court’s decision? As those of us
who were practicing law at the time can remember, Utah Pie
engendered more than two decades of antitrust litigation in
which plaintiffs rushed to court accusing their larger rivals of
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“predatory pricing.” This, in turn, led to an equally large wave of
scholarly articles proposing that the courts use a cost-based test
under which a plaintiff would be required to show that a defendant’s allegedly predatory prices were below some measure of its
costs in order not to chill price competition altogether.55
Over the next 20 years, the lower courts struggled with these
issues until the Supreme Court finally put this debate to rest in
1993 with its decision in Brooke Group, in which it essentially
overruled Utah Pie.56 Since that decision, no plaintiff has been
able to win a predatory pricing case and what had been a flood
of litigation was reduced to a trickle before drying up altogether.
But what happened on the ground in Salt Lake City? Well, the
decision in Utah Pie outlived the plaintiff. Despite having won in
the Supreme Court, Utah Pie began to lose sales again after its
victory until it went out of business in 1972.57 The frozen pie market in Salt Lake continued, however, to be highly competitive, with
two of the three defendants continuing to be active, and with at
least four local frozen pie makers and several other large national frozen pie makers entering the market after the Supreme
Court’s decision.58
Albrecht v. Herald Co.59 In Albrecht, another opinion by Justice
White, the Supreme Court held vertical maximum resale price
maintenance agreements per se illegal. The case arose when
one of the two daily newspapers in St. Louis, The GlobeDemocrat, terminated a dealer because it had violated the ceiling the paper had set on the prices its distributors—each of
which had an exclusive territory—could charge their customers.60
Again, the Court’s decision was criticized almost from the
day it was decided, this time for not having recognized that “a
newspaper had a legitimate interest in subscribers not being
overcharged by local monopoly deliverers.” 61 These criticisms
continued for three full decades until 1998, when the Supreme
Court finally overruled Albrecht in State Oil v. Khan,62 holding
that maximum resale price maintenance could no longer be treated as per se unlawful, but needed to be evaluated under the rule
of reason.
Over those three decades, Albrecht had perverse, but entirely predictable, real-world consequences. It caused many newspapers to move away from their pre-existing system of independent distributors and replace them with agents who would sell
the papers at whatever price the publisher set.63 To the extent the
decision was driven by a desire to protect the freedom of the distributors, it had the opposite effect—putting many of the distributors out of business or forcing them to become mere agents
of the newspapers.
United States v. Arnold Schwinn & Co.64 In Schwinn, the Court,
in an opinion by Justice Fortas, held that the vertical territorial
restraints Schwinn had imposed on the resale of its bicycles by
its distributors were per se illegal, while holding that identical
restraints imposed on distributors who were acting as its agents
in the direct sale of its products were not. In explaining this difference in treatment, Fortas pointed to what he referred to as “the
ancient rule against restraints on alienation,” 65 but made no
effort to explain why this distinction still made sense from an
antitrust perspective.
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As with Justice White’s opinions in Utah Pie and Albrecht,
Justice Fortas’s opinion in Schwinn was harshly criticized almost
from the day it was issued, with the critics arguing that vertical
non-price restraints are generally procompetitive because they
provide an incentive for distributors to promote a manufacturer’s
products and should therefore be evaluated under the rule of reason, not condemned as per se unlawful.66 Citing several of these
articles, the Supreme Court, in an opinion by Justice Lewis
Powell, overruled Schwinn just ten years later in GTE Sylvania,67
making it “perhaps the shortest lived Supreme Court precedent
in the century-plus history of the Sherman Act.” 68
Unfortunately, before the Court’s decision in GTE Sylvania,
Schwinn had already stopped selling bicycles through independent distributors and had constructed four regional warehouses
from which bicycles could be sent to local distributors acting as
its agents.69 As a result, many former Schwinn distributors went
out of business and others began distributing other brands.
These new warehouses and distribution systems cost Schwinn
millions of dollars at a time when it faced growing competition
from foreign manufacturers. For that and other reasons, Schwinn
saw its market share continue to shrink over the next two
decades, until it declared bankruptcy in 1992.70
United States v. Sealy, Inc. 71 Decided the same day as
Schwinn, Sealy involved what we would today view as an efficiency-enhancing joint venture. Since the beginning of the 20th
century, Sealy had built a national footprint by licensing independent mattress manufacturers to make and sell mattresses
under the Sealy name and trademark, while also making them
shareholders.72 By the time the government filed its action, Sealy
had 30 manufacturer-licensees who collectively owned almost all
of the company’s stock. Sealy’s license agreements required its
licensees to follow standards promulgated by Sealy and assigned
each one an exclusive territory in which they were allowed to sell
Sealy brand mattresses at specified resale prices but prohibited
them from selling outside that territory. The licensees were free,
however, to make and sell mattresses not bearing the Sealy
name without any such restrictions.
The government challenged this arrangement, alleging that it
was a per se illegal horizontal price fixing and market allocation
agreement because the licensees could have, but for these
restrictions, competed with one another in selling Sealy mattresses. In a short opinion by Justice Fortas, the Court agreed,
holding the restraints per se illegal because “they gave to each
licensee an enclave in which it could and did zealously and effectively maintain resale prices, free from the danger of outside
incursions.”73
In The Antitrust Paradox, then-Yale law professor Robert Bork
argued that the record showed that the primary purpose of this
entire arrangement was to enable geographically dispersed mattress manufacturers to create a uniform product they could advertise and sell nationally.74 The restraints Sealy imposed on its
licensees, he argued, were designed to give them an incentive to
make the investments necessary to manufacture mattresses to
Sealy’s specifications and to promote the sale of its mattresses
without fear that another licensee would free ride on their efforts

by undercutting them on price.75 Their purpose, he maintained,
could not have been to charge monopoly prices because there
were many competing brands of mattresses and Sealy had only
a small share of the market.76 Therefore, he concluded, the
alleged restraints should have been reviewed under the rule of
reason, not condemned as per se illegal.77
Again, it is revealing to look at what happened after the
Court’s ruling in Sealy. After losing in the Supreme Court, Sealy
revised its licensing agreement in 1968. The new licensing agreement gave each licensee an “area of primary responsibility,” but
permitted them to sell Sealy mattresses outside that area so
long as it paid a higher royalty to Sealy on those sales.78
Sealy’s largest licensee, the Ohio Mattress Company, filed an
antitrust suit against Sealy in 1971, alleging that Sealy’s revised
licensing agreement still operated as a per se illegal horizontal
market allocation agreement. The lower courts agreed, awarding
Ohio Mattress $77 million in damages and enjoining Sealy from
enforcing its challenged license restraints.79 Unable to come up
with the $77 million award, Sealy agreed to be acquired by Ohio
Mattress.80 Once more, it is hard to see how forcing Sealy to be
restructured in this manner, with all its smaller licensees forced
to sell their interests to Sealy’s largest licensee, increased competition or otherwise protected either small business or local
ownership.

“Boats Against the Current”
We discuss these four cases not to disparage Justices White
and Fortas for having written the opinions, but as a reminder of
what could happen if we were to depart from the consumer welfare standard the courts have used to decide antitrust cases for
the last four decades, since the Supreme Court first endorsed
that standard in 1979 in Reiter v. Sonotone.81 What is most striking about all four opinions is the complete absence of any discussion of the issues from an economic perspective. Instead,
these four opinions reflected what until then had been the usual
approach of the courts in antitrust cases of deciding them in the
common law tradition, in which what mattered most was how
courts had decided similar cases in the past, without engaging
in any serious analysis of the likely effects of the conduct at
issue on competition.
As a further example of this failure to consider the likely economic effects of the conduct at issue, we examine in this section
what happened as a result of the highly restrictive policy the
Warren Court adopted toward horizontal and vertical mergers in
its decision in Brown Shoe in 1962,82 and its later merger decisions over the rest of Earn Warren’s tenure as Chief Justice.83
What we find is that despite the Warren Court’s highly restrictive
merger decisions, the 1960s experienced what one historian
has called “the third and greatest merger movement to that time
in U.S. history,” during which 9,400 corporations were absorbed
into other companies.84 But, whereas most mergers during the
period when the Celler-Kefauver amendments were adopted in
1950 had been either horizontal or vertical, the vast majority in
the 1960s were conglomerate mergers in which there was no
direct horizontal or vertical overlap between the merging firms.85

This conglomerate merger wave led to an increase in economic concentration much greater than that which had led to the
enactment of the Celler-Kefauver amendments to Section 7. By
1968, nearly half of all manufacturing assets were controlled by
only 87 companies.86 This conglomerate merger wave often created companies that were too large and too diverse to be managed efficiently, but not too large to fail. As measured by stock
market returns, conglomerate firms, in general, badly underperformed the market as a whole in the late 1970s and early
1980s.87 Therefore, during the 1980s there was a reverse “wave
of deconglomeration.”88 The general view now is that the conglomerate merger wave was “‘almost certainly the biggest collective error ever made by American business,’ a ‘colossal mistake’ that had left American industry uncompetitive relative to
international rivals.”89
For me, this unintended consequence of the Warren Court’s
too-restrictive merger policy is personal. My hometown, Springfield, Vermont, was a victim of the conglomerate merger wave.
Springfield sits on the west bank of the Connecticut River,
which separates Vermont and New Hampshire, midway between
Brattleboro and White River Junction. When I grew up there in the
1950s and 1960s, Springfield was a prosperous machine tool
center in what was then known as Precision Valley.90 A town of just
10,000, it was home to three successful machine tool companies: Jones & Lamson, Fellows Gear Shaper, and Bryant Chucking
Grinder. All three were locally owned; together, they produced
nearly 10 percent of all machine tools manufactured in the United
States, employing more than 3,000 people. In addition to a large
unionized blue-collar work force, Springfield also had a large whitecollar community made up largely of engineers and executives at
the three factories and had excellent schools that produced nearly as many National Merit Finalists as the high schools in
Burlington, Vermont—a city more than six times its size.91
That all began to change in 1958, when the smallest of the
three companies, Bryant Chucking Grinder, was acquired by a
large national conglomerate, Ex-Cell-O, based in Highland,
Michigan.92 Six years later, in 1964, Jones & Lamson, the largest
of the three, was acquired by another large conglomerate,
Textron, headquartered in Providence, Rhode Island.93 Ten years
later, in 1974, the last of the three, Fellows Gear Shaper, was
acquired by Emhart Corporation, a multinational conglomerate
headquartered in Farmington, Connecticut.94
When sales started declining in the mid-1970s, all three conglomerates stopped investing in R&D and instead began moving
production lines out of Springfield to non-union states in the
South.95 By 1990, the three companies had largely ceased
machine tool production in Springfield, leaving their large facilities as decaying remnants of what had once been a thriving
industry. Today, Springfield’s population is less than half what it
was in 1960, and it has among the highest unemployment, poverty, and opioid addiction rates in the state.96

Reflections from a Distant Mirror
So what can we learn from looking back a half-century later on
the Warren Court? The main lesson is the one D.H. MacGregor,
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an early disciple of Alfred Marshall, tried to teach us more than
a century ago in 1906: “If there are economic tendencies, the
state cannot prevent, although it can harass, them.” 97 For that
reason, trying to use the antitrust laws to resist powerful economic trends is, as F. Scott Fitzgerald wrote in the final sentence
of The Great Gatsby, like “boats against the current, borne ceaselessly back into the past”—a past that can never be recaptured.
As we have already seen, the Warren Court’s efforts to use
the antitrust laws to preserve an “economic way of life” with
“fragmented industries and markets” and “viable, small, locally
owned” businesses would probably have been futile even if
Robert Bork had never been born.98 The economic forces pushing towards larger business units and greater concentration in the
middle of the last century were just too strong. Much of what the
Warren Court accomplished by its effort to use the antitrust laws
to resist these trends was to force companies into alternative
arrangements, some of which—such as conglomerate mergers—
turned out to be affirmatively harmful to the American economy.
Using the antitrust laws to try “to preserve a way of life” composed of small businesses with local owners proved to be as
futile as King Canute trying to hold back the waves, and may have
ended up doing more harm than good. Not unlike Gatsby’s efforts
to win Daisy back from Tom Buchanan.
This is not to say that we should not be worried about the
growing concentration in our economy and the evidence that it is
causing Americans to pay higher prices for goods and services,
slowing down innovation and new entry, and contributing to
increased inequality, as well as to the hollowing out of towns like
Springfield.99 We now have several recent reviews of merger retrospectives that have raised serious questions about whether our
merger policy has become too relaxed.100 We should take these
studies seriously, but in deciding how to address this issue, we
also need to learn from the Warren Court experience so that we
do not over-correct. 䡵
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